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In 1968. the .Commission on College Geography of the Association of 
American Geographers published its first Resource Papej. Theories of Urban 
Location . by Bri^ J.L Berry. In 1^74. coinciding with the termination of NSF 
Ending for th^ Commission. Resburce Pip& number 26 appeared. TTie Un- 
derdevelopment and Modernization of the Third World, by Anthony R. de- 
Souza and Philip W. Porter. Of the many CCG ^vities;the Resource Papers 
Series became an effective ii^ns for permittiog both teachers and students to 
Veep abreast of developments in the field. 

Because of thejpopuiarity and ifeefulness qf the Resource Papers, the AAG 
applied for and received a modest grant from NSF to c^jntinue to produce 
R^urce^'apers and to put the series on aself*supporting basis. The present 
Resource Papers Panel subscribes to the original purposes of the Series. whK:h 
are quoted below: • 

The Resource Papers have be en d^eloped as expositor)* docujneote for ibe us^ 
'"-^bt jt iJ llu ? S n it rggflKa'm"'r^ T;h^ y W ^k f^HH^ ta] m that t hey are 

desigi»d to supplen^nt existing teicts and to fill a gap bet\%*een si^ificant 
research in Amencati geography and readily accessible materials The papers are 
«CDDCCTned ^ith unportant S^ncepts oi topics in modem geography and focus on 
- one of three ^neral themes, geograpliic tJS|por>*. polic^lmplications. or contem- 
porary social relevance They are desigi»d to implement a variety of under- 
graduate college geography cour^ at tl^ tntroductor>* and advanced lev-ei 

In an effort to increase the* utility of these papers, the Panef has attempted to 
be paitlculariy sensitive to the currency of materials for undergraduate geog- 
raphy courses and to the writing style of these papers. 

The Resource Papers are develop^, printed, and distributed under the 
auspices of the Association of American Geographers, with partial funding 
from a National Science Found^on ^^ht. The ideas presented in these 
papers do not imply endorsement by the AAG. 

Many individuals have assist^ i^^produciog th^ ResourcaPapers. and 
we wish to , acknowledge those who assistad the Panel in reviewing the 
aruthors' prospectuse^ in reading and cpmnumttng on-the various drafts, and 
' In making helpful suggestions. The Panel also acknowledges the perceptive 
suggestions and editorial assistance erf Jane F. Castner of the AAG Central 
Office. . -f. 
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PREFACE 



Geographers can make a ma^or contribution to tile l^od management pro- 
cess. With training in the ana]>r5is of t|ie p^ysicall economic, and cultural 
attributes of the lapd, tiie geographer is uniquely equipped to apply useful 
interpretive skills to problems of'land use control. , l 
The recem proliferation of federal, sj^te. and local en\^nmental legisla- 
, tK>n has serious implications for the management and ccgttrol of the land One 
need. cite only a few pieces of land mana^ment legislation from the past 
decade to appreciate how broad their influence wilj be is guiding futiueland 
uses in/the Uitited States; e.g.. Land and Water Conservation Actn965). 
National "Environmental Protection Act (1969). technology Assessmtot Act 
, (1972);CoastaJ Zon^ Management Act (1972). Mineral Leasing Act Mnesd- 
ments (1973). and the Flood [>isaster Protection Act (1973), Tbi^ list js by no 
meaps exhaustive and does not include the various anti-pollution ^ks. all of 
which have significant land dj^ Implications. * 

This paper should be useful fti providing a general b^grdund for citizens 
about the legal and judicial components of this legislation io thkX they can 
better understand and appreciate the constraints imposed as well as^the 
opportunities offered by land use control for sustaide^^vironni^ntal quality-. 
In land use and urban geo^phy courses it Is injportant that the student learn 
to deal with the acquisitive, regulative, and incentive tools with which the 
* public authorities manage land us^. Furthermore, an informed citizenry* can 
take many active roles iit helping to guide the land use development in theii* 
communities by serving on planning or zoning committees and commissions, 
by attempting to influ^ce publk: decision making through various special 
interest gix>ups. apdtiy stimulating community interest in participating in the 
public hearings^vtiicl) axe integral parts dfpract^cally aJl land use legislation 

In addition, the Blqpk'Grant Program of HUD. the numerous state land 
-use programs, apd the requiren^nt of environmental impact statements for 
Tirtually all large residetatial. industrial, power, and otter projects reguiring 
extensive plots of land, emphasize tte need to include the study of land use 
control as a significant ^''geographic fiKtor" in almost any undergraduate 
geography course or program. 

As current concerns for using geographical knowledge in applied and in 
pqlicy making situations increase, this paper should bc^in to fill a gap cur^ 
^ renlly dusGng in Introductory texts on this topic. 

Therefore this Respurce Paper should have %videspfead utility not on!y as 
^ an jmpoiXfDt supplement to most undergraduate geography courses, but 
, snould provide a central focus for any nuidSer of advanced.courses or semi- 
nars. In a<idition,Mt cao'serve as a (x»mplementary reference to students and 
ieacters waking in the field of enviromnenUl studies. The author has used 
much of these materials in his own courses in urban geography and planning. 
Id Edition, this paper a>uld contribute to the mate^i^ required to develop 
. .u^^rgraduate law and society programs which appeah tp be gaining in 
popularity in many colleges and universities across the country. 

6aJvatorB /. Natoli 
Editor 
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INTRODUCTION 



Management of urban growth is a to^c of raging 
public^ncem in 19?6, A sampling of literary out- 
put of the past few years on the subject occiipiec a 
three-volume. 1.800^page report of the Urban /!and 
Institute (1975) Conference, jvorkshops. syn»osia. 
and university courses are -weighing the issuf from 
every conceivable standpoint. Most states xiave 
adopted some form of land use legislation recent 
and Congress has thrice attemJ)t^d \b pass a NationaT 
Land Use Policy Act. Federal and state courts are 
called upon to jodge the constitutionality -Of increas- 
ingly sophisticated municipal efforts to manage 
urban growth. ^ ^ 
Concern ab aut the spatial and .demographic 



growth of urban areas is not new. STr Frederick Os- 
borne (1946. App A), a founder of Britain's Garden 
City Movement, has compiled an extensive bibliog- 
raphy of bibhcal and classical r^erences to urbaniza- 
tion. Queen Elizabeth I in 1380 prohibited further 
Miilding within thr^^iles of the gates of London, a 
conspicuous early failure in land use regylatjon 
(Rasmussen. 1934: Ch. 4). New -fork's Central Park 
resulted ffom Anierica's earliest "urban parks' 
crusade" spearheaded by journalist William Cullen 
Bryant (Chadwick.sl966: Ch. 9). The **City Beautiful 

• Movement** of th^ late 1 9th centur>-. through the de- 
signs of Frederick Law Olmsfed. r^reated thejCent- 
ral Park motif across the Upited States, establishing 
what remain today the principal open *pace 
amenities <rf Boston. Chicago, San Francisco. Cleve- 
land, and/nany o^ier cities. 

The outward expansion of cities caused by the* 
horse-drawn streetcar and later by the electric train 
and automobile prompted concern ftSt preserving 
of>en sp^:;es in the hinterlands beyond the physical 

^ ^ legaLbouodahes of existing cities. In 1893. the 
Massachusetts General X^ourt (state legisfaturef 
created the Metropolitan Parks Commission with au- 
thority to establish a regipnal parks system for Great- 
er Boston. Two years later. New Jersey 'enacted 
legislation to permit Essex Cou_nty to create the na- 
tk>n's ^Tst county park' commission. The **special 
district'* approach was then applied (o the county 
^ ^geographical unit in a 1913 HIinois statute authoriz- 
ing the creation oi '-'County Forest Pceserve D'is- 
tricts.'* The period 1920-1940 marked significant' 
progress in the establishment of public parks at all 
levels of gdv^nunent: municipal, county, state and 
naticmal (Clawson.^ al. 1960: Ch. 3)* 

Even grander systems of regional open spac« were 
proposed by such visionaries as Benton MacKaye 
tl92ft)* the ''father of the Appalachian Trail." Except 
for the Machiavellian but highly fruitful effects of 
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Robert Moses fCaro. 1974) in New York State:- 
dreams rapidly outpaced the financial and technical 
ability of public authorities to implement them. 
. The postwar, building* boom of the I950's 
triggered a resurgence of concern about "urban 
sprawl" arid loss of ppen spacp ^Editors of Fortune, 
' *1958) The influential repc«1 of the Outdoor Recrea-. 

tion Resources Review - Commission (1962) 
^ documented ar nafTbnal shortage pf recreation 
facilities. CongressionaJ respon,S9 to these concerns 
took the form of two new federal matching grant 

^ programs to acquire and develop public of>en space 

^ facilities- ^ 

. ..^iven^^thj^lei^^ 

and competing demands for local t^ dollars have 
impeded the realization of local and regional land 
use' plans throygh public acquisition. Since 1960. 
increasing attention has been addressfed-to altema- 
live land use control techniques not mvoUing out- 
right public purchase. These include Jlhe use of con- 
servation or scenic easements, wetlands and floodr 

.\ plain regulations, subdivision exactions, solicitation 
of gifts of land, timing controls, and transfer of de- 
velopment rights, among' others. ^ , ^ 
iand use zoning has been ver\- controversial re- 
[cently. regarded as both a cause and a remedy of 
Vnsatisfattor>' land use patterns 11^ criticisms of 
/^abcock (1966) and others have promoted many 
'proposals for reform, most notably the Model Land 
Development Code of the Anierican Law Insti^te 
{1975]. A number of states have developed new 
mechanisms for manpgement of critical areas such as 
coastlines, wetlands, and uplan^ (Bosselman and 

• Callies. 1971). Despite the problem ot exclusionary 
b^cklash^ judknal rulings tend to approve expansion 
of ihe traditional scope of the '^police power" to jus- 

^ tify these innovative methods. 

Land use control in the United States thus stands 
at a threshold betw^fVperception and^a^ion, be- 
tween theory and deed. Increasingly sophisticated 
tools have Oeen devised to stretch the.public powers 
arid purse to their limit. The problem now is to^ut 

* these tools to use. ^ 

Geographers have a maior contribution to make in 
this process *- While lawyers may create new 
^ techniques and planners may draw elegant designs. 

. neither profession is comfbrtable with the various 
actu^ties of land, their measurement spatial 
anaJy^, and interpretation. GecR^iAers are unique- 

• ly trained to analyze land inAenns of its physi- 
cs, economic, and cultural atM^jutes arnj to present 
their findings through apprbpriate graphical, statis-. 
tical and written means. 



V The potential contribution of geographers to the . 
land use management process has not been fully 
realized, however As I suggested in a botit'revievv 

* (JPlatt, 1975) of The Use^of Lond by William Reilly 
(1973). the geographical profession should not be ret* 
' - icent. If those tasks most appropriate for geographi* 
cal inq](|ir>- are nor performed by geographers. -they ' ^ 
wilt be dooe less competently by others * 

Purpose dnd Prggnization of this Resource Paper 

The aim of this paper is to explore a frontier sel- 
dom treated m the geographical literature, namely 
the interaction of law and geography as each relates * 
* to Jhe management of land use The paper does not 
' aspareto accomplish a major theoretical synthesis of 



the underlying logic of both disciplines The objec-^ 
tive IS simply to review pertinent concepts of^eacb 
fi'eld and taidentifV' where possible*a certain degree' 
of interdependent^ * 

The papey is divided into fi\'e chapters. Chat)t€rs 
One, Two. And Three descnbe the private and public 
laid use>aepsion p?ocesses.''Wfth the rules of*the 
game established. Chapters Four and Five explore 
particular problems affecting the regulation and the 
acquisition of land. While admittedly a small sam- 
pling of the total sub)ect, it is h6ped that the r^der 
will be encouraged to cCscbver further relationships'* 
between l^v*' and geograpny throughout the fascinatiiig 
process ol Tan'd use management in the United 
^ States ' ' • 



i; THE PRIVATE LANI? USE DECISION^ PROCESS 



The most visible charafcteristic. and perhaps the 
very'raison d'etre of ah organized society is its abil- 
ity to put land to use/ Centralized planning in the 
formal sense is not a prerequisitcto^uth a 'capabili- 
.ty. nor is an-explicit no\ion of the public welfare or a 
pnon idk)logy. What is essential hoyvev^r is a suffi- 
cient degree of security, or to use Kenneth Clark's 
term: "confidence/' such tljat whoever has the 
pwwer to make decisions with respect to the use of 

. land is in fact encouraged to do so. Without the basic 
assurance that the harvest will inure to the benefit of 
the sower, no seed would be planted. 

There are many ways in^which a society^ay or- 
ganize the'tenure of landto achieve such confidence 

"''^'squaffeHTTgRTsT'^ collective, 
^r capitalist privateownership. Thfe essential feature 
of any system of land organization is jts encourage- 
ment df the use of land so as to^meet the needs of the 
society . The 18th » century English .political 
economist, ^danr Smith, in his influential treatise. 
The Wealth V N*a!ions.(1763)r equated Jhe good of 
the society with the optimization of economic return 
to each member of the society in the use of his land 

.and other r«sources. To a great'extent. tfais concept of 
the '^invisible hand" describes the long-standing 
phHosophy of private property in Anglo-Anrierica- 
the national welfare is best served" when each^ indi-^ 
vidual is free to use his land so as/^o maximize hts 

' own profits. * , • 

The obvious flaiv in this tKeor>- is that sgpe public ' 
needs are 'not isupplied through the market 
mechanism As noted by Tur\e5 (1966) private re- 
source management decisions inflict harmful exter- 
nalities or spillover^ \jpon other land beyond the 
conC€!^ of the decision maker Some .of these'effects 
may take the form of elimination of favorable exter- 
nalities previously supplied by undeveloped land 
scenic amenities^ absorption of surface run-off and 
recharge ^of groundwater aquifers, recreational op- 
portunities. habitaT for natural flora and fauna.^ ag- 
ricultural productivity, and so forth. 

Some economists, notably Coase (1960). argue fhat 
unfavorable side feffects in ^the' private jjse of land 
may best be remedred by requiring transfer payments 
by the- party responsible to the party injured^ Th;s 
philosophy which underlies *tha Jottrine of * nui- 

* sance*' (see Chapter Three) nevertheless ilequirei a 
"public presence" to arbitrate such transfer claims It 
is a short step from such* An arbitrary role wfiich 
couftj served in the Itth century /to a regulator>^ 
role* whicb governments assume tdffay, - 

In sliort * land needed ftJr non-economic and col- 
lect! veben^its^ requires some form of intervention in 



the private market' mechanism But before consider- 
ing the jA'ailable mean^Jor s&ch int€r\'ention. it is 

* essential ta understand the operation of th^p private 
market itself, and particularly the notion of owner- 

. ship. ' , / / 

The Conctpt of O^ership . 

Under the common law of England ahd the United ' 

' States, ownership of private land has both ged- • 
graphic ^and le^al o^hbotati'ons. In its* geographic* ; 
sense, a given piece oMaud has physical and loca- 
tional characteristics, the famous "site" and "situa-^ 
tion" ot geographical literature (Dickinson. 1964. 
12-J3). The minerals under the land, the vegetation 

^ upon it. the climate above it &re all aspects of its site ^ 
The relatmnship of the particular land lo the rest of 
the earth s/surface defines its situation 

Legally, the same piece of land is. viewed quite 
differently It* is characterized by the. nature of its 
ownership atid by the public and pnyate rules under • 
which it may used Ownership of land means that 
the 'land has beea reduced to the possession of a 
certain person, group of persons, corporation, or 
other legal/entity {including governmental bodi^ 
which, of course, may own land). Ownership implies 
thfijcight to en)oy e?^dusive occupancy of Uie pr^m- * 

* ises. the right to make profitable use. of it. and the 
right to sell^ lease, donate, or de\ise by will the 
"ownership interest ' (or part of'it) to anothef person 
or entity ' * ^ 

The opportunities created by the faCt of owning a 
piece of land are diminished *to some extent by the 
ruresiindertwhich such land may be used.'Thus land ^ 
may be'suiWble from a geographical standpoint for a • 

, ten-^qry apartment building or a mobile home*park. 

^ From ajega) standpoint, however, loc^fzonfn^.regu- 

lations or private deed restrictions may prohibit such 

uses The Way in which land is ultjmately used is 

therefore determined by its geogr^hifal and legal 

characteristics.iointly— neither in itself is sufficient 

to comprehend the land use decision process. • 

The private role in land use decision making was 

Jopg held to be exclusive and the ownership of land 

to be sacrosanct. The most famous expression of the 

absolutist view of private property w^as stated -bv 

Blacksfone (1854:2). the great 18th century treatise 

wTiter: , . 

** • 

There 6 nothing which "so generally tfUi^es the 
maginatKMi aird engages the affections of mankind,^ 
the ri|ht of property: or that sole and despotic do^nm- 
ion which one man claims and exercises over the 
external things of the world, in'4otaJ exclusien of the ' 
rightaf of any other individual in the unive^ , 
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This somewhat'' hy{5ferbolic statement of course 
does not refer to the threat of^public planning and 
zoning powers as limitations uponrthe private ovMfi- 
er's freedom of choice. Rather, it refers to the fear of^ 
Stuart desf)0tism w'hose shadow still haunted Eng-\ 
land in Bl^ckstone's time. But^as John Cribbets 
(1&67) has written. "Unfortunately the bpttle^ries 
linger aftegr 4he enemy Is vanquisted*. " The 
Blackstone theory of private property is crften cited 
today ih oppostion to puHic restrictions uppn the 
private use of land. , . . 4 ' 

Disregarding for the moment the existence of 
modem Jimitations'on-the private role, what are the 
choices avaUable to the property owner ^d, how 
does he decide among them? 

KindsT)f Ownership 

The range of<:hoices available to a property owner' 
depends upoathe nature and ^xtent of the .owner-" 
ship interest which he holds, as much as th^ physi- 
cal and locational aspects of hife land The highest 
and most complete ow*nership interest or "title'' in 
land is knowrt as'the "fee* simple absolute'" Tfte 
ovWier in fee simple possesses all the legal rights., 
powers. and obligations whic*h th^ common law can 
bestow. VYithin.the boundarie;^ defiiTed by the "legaf 
description"* of his parcel, the fee simpfe owner 

' A legal descnptiori is a technical means to define the 'precise 
baundanes a particular ti^ct of land It i& used in a deed of sale 
from a. seller to a ^u>er to state exacth nhat land is being sold All 
deeds m Jst be *reco»ded' al the local registry- of doeds so that the 
size loc^on. and ownership of each tract of land may be ascer- 
tained by anwne * 

^egai' deicnptions in the Cnited -States are of 'two genera) 
lypes Those in eastern seaboard states settled^fore the Federal 
^Land Survey System was estabhshcHd in 1 785 are drawn according 
to "Metes and Bounds ' A Massachusetts exampHe follov^s 
, "Beginning at a* point on the v%esterly side of East Pleas- . 
ant f 'Middle' } Street, at the. northeasterly corner of this 
pfoperty. thence junRing WESTERLY along land formf^tly 
of N^%vton Smith tUent> eight 'hundred forty k>ur f2ft44) 
feet t04 stone bound, theftce continuing WESTERLY along 
said Smith's land ten hundre*$J nmety eight an^ five tenths » 
(1098 5) feet to a tile stale, thenctf running SOL'TUErLy ' 
(9ppiT9Ximately S 4'' 45 *E,) in a straight lirte two hundred ' 
three and One tenth {2Q3 3) feet to an iron stake iit the 
noriheasterly corner of j^tber lan4 of Ral0i W Haskins): 
^ tntece running SOUTHERLY in a coptmuation of the last 
menliooed line along other land of Haskins to the point 
where said line intersects the northerly boundary Ime^of ^ 
land formerly of Harvey Johnson: thence ruling EASr ' 
TERLY along land of said johnson to the northwesterly ^ 
CDiper of tne "Asa Adams Farm'^ thence rtinning EAS-^ 
TERLT^along the /lortWIy boundary ^ine of said Adam^ 
farm to East Pleasant Str^. thence runoing NORTHERLY 
kong said Street t6 the point of begino^g. containing 
seventy one and one half acres, distance wkarea more or 
' lesa" " ^ . 

Legal (leMTipttons in most o^her states conform to the federal 
^Isod survey gnd which divides tfie Upd into "townships'^ con- 
taining 39 sectioqtt of one square msW each £ach section may be 
/Itvided as necessary to describe the property m question, viz - 
"Thf We^ 1 a of the Northeast 1/4 (except the N^h 1'2 of 
the Northwest t 4 of the Northeast 1 4)ofSeclion 15. Town- 
ship 37 5fonh. Ran^e 12 East of the T|iird Prune Mendtan. 
It) Copk County. Dlinois. comprising approximately &0 
acres more qr l«s 

\ ' ' ' " ' 



theoretically is sovereign "from the center of the 
earth to the heavens above:" Pratticaliy speaking. 

' thi^ denotes control over the surface of the land, the 
minerals beneath it, and-the air space immediately 
above ii (Fig. 1). The fee simple ownership also ex- 

• iends indefinitely into tbe future. 

Many private lancj use decision makers do not own 

I- a complele fee simple inle^st. Fragmentation of 

\ ownership of a gi>^en parcel qf land occurs in many 

\ways. The fee simple owner may sell certain fights in* 
nis land.. say timber rights or mineral rights tolsome- 

. One else. The buyer thus gains a limited right in the 
pKiperty to remove tknber or minerals. He has the 
power to affect the use of th# l^d as far as his in- 
.teritt is Goncemed^ and the original fee Sipiple ownef^ 
tetams the balance of his control subject to the now 
separated timber or mineral rights. 

Theyee* simple owner riiay^also execute a will in 
which \e,devises his property to his widow for her 
life andXthen to his children in. fee simple. At his 
death, hii widow holfls a 'life estate" aftd her chU- ' 
drei) holci*'remainder interests." Each must gain the . 
agreemenV of the others to sell or substantially 
char\ge the ^se of the fend At the widow's death, the 
children hold the fee simple but it is shared ajnong 
th^m in equal undivided inferests. The^potential for. 

^ infirute fragmentation of property ownership is* the 
subject of ^ real estate law treatise, not a monograph 
in geography. The f>oint here' is t^at the private land 
{ise decision process often, involves more than one 
party havihg some l^aF control over,any given jDarcel 
of land -Even before public regulations enter the pic- 
lure, the private decison maker is likely to have less 
/thart complete autonomy in. the contr9l and use of 
4*'his" land. • • » 




* Physical and Spati^ Uses of Land 

. Assuming thai a ^property owner has reasonably 

- complete controi^e is a key participant ifi the land * 
use decision process. In particular, ive are Interested 
in the all-important decision to convert land from 
essentially **open" or tiondeveloped condition to 
••closed" or devfeioped status. It is the unfolding of 
this particular thre^hofd decisioil process vyhich we ^ 
i::all urbanization. 

The fundamental assun^ptujn of economic geog- 
' raphy. which is cGnimon to real property law. that^ 

^ the private landownesi behaves as^a '/reasonable/ 
man." i.e.^, that he seek^ to use his land in such a way 

^ as to m^mize his economic profit. This view which 
♦dates^Sack directly to Adam Smith is questioned on 
normative grounds by environmental writers (Bould- 

; ing. -1966; Caldwell. 1970; Commoner. 1971). 
Whether or not self-interest should.be the basis for- 
land resource decisions according' to "spaceship 
earth" projxjnents, It remains the most accurate de- 
scription of what in fact occurs in capitalist societiefe. 
It is well known to organ izattOTTS such as The Nature 
Conserv^anc34g that even those public-spirited land- ' 
owners who dcmat^ their property for preservation 
purposes do so normally with the encoij^ement of 
substantial' lax benefits. 

_ ' How then does the- private property owner as a 
'•reasonable man" select from the^ossibilities avail*. , 
able that use «r combination,©! uses which best satis- 
fies his econqmit perceptions? The possibilities may 
aOually be grouped into two dasses. First are those 
wnre^^r^elate primarily to the physical attributes of 
the site: its fprtilHy. minerals, capacity to support 
vegetation and animal life, and irr recent tUtnes its 
natural scenic or topographic qu^alities. The other*.. 

. class of uses relates primarily to the space enclosed by 
the boundaries of the tract and their ex^nsion up- 
ward and downward. The former may be feferredlo 
as "physical" »r "open^'land uses; the latter "spa- 
tiaK'or "enclosed" land uses. 

Of course, the construction of buildings is influ-- 
enced iii part by4he physical aspects of a land parcel, 

i such as soil stability. distanceJo bedrock, percola- 
tion characteristics, slope and sirferth Biit physical 
constraints may be overcome through additiojial en- 

-.gineering preparations such a^ the fillirig/of wet- 
lands or the terracing of slopes. These serve to make . 
the final strucfiire more costly. Jhe disregard of 
physical site limitations by the private land market is 
a freqfently cited justification for greater public reg- 
ubtion (Reilly. 1973). 

Etonoiifiically. the value of land for development 
purposes is of an entirely different ordet of mag- 
nilude from its value for rural purposes, hand in the 
vicinity of Disney World in Florida was selling for 
$300 per acre before the project vyas conceived, and 
up to $30(>.000 per acre when it became a reality 
Land suitable for intense developmental us*r is* often 
valued in'square footage or "firont footage" rather 
than acreage. It is scarcely surprising.j^at the unre- 
strained private market builds as densely as possible. ^ 
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as illustrated by the working class tenements of 19th 
century Eng^land and Ahierica (Benevolo, 1963: 20* 
38). s . ^ 

Similarly, the shift oFlanli to enclosed us&s im- 
plies profound environmental consequences, largely 
irreversibly in nature. Land not built or paved pver is 
still able to absorb precipitation and supporf vegeta- / 
tion. While it may not, be "natural, at least it is' 
capable of selt-restoratipn. Where land is enclo^d or 
' ^ essentially renjpved from tl\f influence of 
^fttmhe- entropy of energy, the conver- 
id to a spatial enclosure use effectivplyV 
loses any further physical use of the underlying • 
' land, at^least through operation of the- private land 
usej decision process The economic return from 
such reslii^4ion may nev^er justify the cost of remov- 
ing th^^j^tetpftdure. "Urban growth manage- 
ment" therrfor^^eptially attefti{)ts to influence the 
Igcajion. liming, ahdresufts of the private owner s 
inclination to ^nclosK^his land for structural- pur^ 
. poses. 




Location invory 

How do inci^vidual property owners decide when 
to make the fateful decision to convert their land 
from unepclosed to enclosed usage? Theoretically 
any land may be exploited in either way. yet most 
land in the United States remains in'th^ less profita- 
ble unenclosed status — agriculture, grazing, or 
timber management. Less than five p^c^t of- the 
continental Uoited States is devoted to stril^ural or 
associated land-enclosing uses 

Even without public control, lapd uses ofteYi 5^- 
sume rational patterns Nineteenth centur>' town 
centers resem^ble each other closely across the nation 
although zoning was not y^^ in use when they were 
built. Houston. Texas, the only maj/ir* American c'\t\( 
without zoning, today largely resembles cities whjch 
are zoned. In the case ^f HoustoA.' private deecj, re- 
striction^ have^complished th&ame basic result^ 
as public cftntrol in other cities-S 

Whether public or priv^e restfSlions {or a combi- 
nation of both) are tesponsible for the pattern of land 
use. clearly e^h is reflective of **real world" con- 
strain^J on the use of land The most important of 
^these constraints is location 

According to Ratcliff (1959: 302). location is. 

the unique complex of space relatioufihips Vithm < 
which each site is fixed at a given point^ in time 
These are re^tiorislups to alf other people, to things, 
and to activities— if the notion be C4med to thd ex- 
treme, relationships thi'oughout the world. 

The importance of locatictn as a determinant of 
land usage is expressed in terms of "economic rent.** 
a measure* of the potential ipcome to bf "realized front 
the allocation of larid \o a f)articular use' Through 
actual Or implicit calculation, each potential land 
user determines the present value of his anticipated 
future stream of income, as capitalized at the prevail- 
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ing rate of intefest (that rate w^icli could be obtained 
from an'alternative investment) .^Sach pfeseW values 
comprise the amount which competing potential . 
users **bid'* for a parjieular parcel of land ki the 
private land economy, the most pro&able user 4s the 
highest bidder who therefore gain^ the land ifloover; 
1963: Ch. 6). ' . . 

^ As originally propounded by Ricarrio«(1817). the ^ 
concept of economic rent spught to attribute differ- 
ences between *bids from alternate users in ttrms of 
the inherent fertility of.the sbil. Locarron theor>- as- 
sumed more general implications when von Thunen 
sul^ituted location for fertility as*the prioian?' de- 
termin4nt of land use patterns in space In his classic 
- study of rural, land use. The Jsoloted State (1826). 
von-Thunen demonstrated that agricultural activities 
assort themsehes spatially according to the impor- 

• tmcfe of transport costs to markel for each alternative 
product (Chisholm. 1962). 

In particular, von Thunen identified zones of ag- 
ricultural land uses surtounding market centers He ' 
attnbuted these' zones to the individual decisrms of 
innumerable land owners, each seeking to maximiz^i^ 
the econonlic return from the operation of his f^m 
Assuming a location on a featureless, evenly fertile 
plain, isolation from alternative market centers, and 
equal accessibility in all directions to a central node, 
von Xt*unen postulated^zonations for land use based 
exclusivity on the variable of distance to markel and 
the projJottion 5f tAosportxosts to the fiYial price of 
the ^oods in the naarket. 

Counterparts to von Thunen s analysis in the 

* urban context have been formulated m thi^ centur>' 
by Burgess (1925). Hoyt (1939), and Harris and 
UUman (1945) This Remarkable 'trio of diagrams 
somewhat resembles the payable of the blind men 

' and the^lephant. each accurately describes a certain 
characteristic of urban growlh. Burgess views the 
city as a series of concentric rings. Hoyt as "pie 

' wed^s.'* and Harris and Ullman as "multinu- 
cleated." Haggett (1966: l8l) has.stated. ^'^learly all 
three models rather than any one ^e useful in ex-. 

, plaim^ the growth, of the land use zone.'* (See Fig, 2),. 
.These classical urban growtl^ models, which are 
taught in 'every'introductary urban geography 
couricljear great significance to the private land use ^ 
mark|(t and ultimately to the need for public land use j^igure 
control. In one way or another, each depicts the 
urban area as d5rnamic — expanding and changing 

} with time. The Burgess diagram most clearly 
sugge8t3 the outward growth of urbanization like 
rippled generated by, a stone thrown into a i:MDnd The ^ 
perimeter expands as developmental uses outbid ag- 
*r!cujtural or other non-urban uses along the advanc- 
ing urban ^ntier. What resembles a **v«ve*' from a 
macro- perspective is actually a composite of count- 

, lesa private market decis'ions. 

Land use within the urbanized regioi) meanwhile 
ij undergoing constant change through a- process of 
''invasion^ and succession.'* Residents of each zone 
attempt to better their situation by moving into . 
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newel|housing inAhe next outward ring. Tlite as 
new homes are. built on the perimeter, a serifes of 
moves is triggered as each home vacated is filled by a 
fm^il}^ from the next inner zone The innermost ring 
of residential ^use surupunding the central business 
district is abandoned by all but the leait mobile per- 
sons thus producing the inner city slum. Except for 
it's contribution to slum form^tion*^ the "filtering 
dow^n" j)h6nomenoA permits the private market to 
offer inrproved housing opportunities td lower in» 
come persons. (The-phenomferton was noted judi- 
cially in the U S District Court decision concern- 
ing urban growth management in Cbnstruction In- 
dustryAssociation \\ City of PetalumQ, 375 F Supp. 
574. '1974. )2 • 

A disturbing aspect of this process of expansion 
and succes'sion is the social cost in terms hf land and 





After Hams and Ullman. The Nature of Dtiei. ' The Annals of 
the Amencfa Academy pf Political and Social Science Vol 242. 
November 1945. p 13 Reprinted b>' permission of the Annals of 
the Amehcan Adldemy of Political and Social Science 

2r '.The Classic Trio of Urban Growth. Modelsr 
urgess; Hoyt; and H^ms Ullman 



or t&e reader unfamiliar *with the system uied for judicial 
citations the follo^wing might'be helpful Court decisions may be 
found either m the relevant senes of the Natfbnal Reporter System 
or m s^nes published b>- particular states or courts i e . F Supp 
= Federal Supplement. N Y = Sevf York. US* United States 
Supreme Cowt For example *n the otlation used m the text 
ab^ve-^ConstructJon Industr>' Associotion ^ Cily 6/ Petdluma 
375 F Supp 574. *1974 — cited first is the decision or case title 
(always in italics), followmg m order are the vo|ume*number of 
the series {375}. the series (Federal Supplement) m which it is 
published, the page on which the case begins (574)> and the date 
(1974) of the' case or decision These senes are found in all law 
Ifbraries but are not usually found m regular college libraries 
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moiysy necessary to maintain- sucl^ a restless system. 
. Instead of ^recycling land already developed and 
serv^ by*public stree^ts. utilities* parks and so fortb^ 
tiie private market abandons what Kas alre3dy.been' 
built in favor of doing the*iob over and over again * As 
'"population densities decline with newer develop- 
tnenl patterns, ever more land per capita mufirt be 
. paved or bailt over to serve a population of fixed - 
size. And as structures and subdivisions are spaced 
• furfher apfiul. th^.costs. of provyTing them Witji pub- 
lic services necessarily incr^lse i>er.uait. without 
eVen considering inflation. Tlfe U. S. Council on En- 
vironmental tjuality (1974). in a study entitled The 
" Costs o/ Sprdwl, has documented, among ot|ier costs, 
that contemporary building patterns fevbrtd by the 
private- market are far more wasteful of erfergy than 
' earlier, more ciosjely built urban comxnmikies. 

* Among' the many objections to the results of the 
» private laid development process aiie.^paiiadoxically^ 
that it le»&e<Joo much arfd too little open space in its 
wake. MftropoUtan growth of courseidoe^ not unfold 
* • as neatly and methodically *as suggested' by the 
abstract models. Much land is'skipped over in the 
initial wave of building' a process wliich Williairf 
Whyte calls^'ieapfrogging." With the development 
of iiiterstate* highways much more land is placed 
within access of urban emplo>Tnent centers than can' 
be utilized inamediately. Furthermore; pubitr restric- 
tions intended to promote orderly land use within a 
particular "rommunity may have the unexpected ef- 
fect gf promoting regional sprawl by ausiqg build- 
^8 to seek less restricted and cheaper land farther 
out from the city. ^ ' 

Even older central cities have a good deal of vacant 
or unused land. Estimates range from IST percent of. 
gross city land area in a RAND study (Nredercom 
and Hearle. 1963) to as muth as 30 percent according 
to Harland Bartholomevy and Associates {1955} and 
Clawson. et al. (19M). Claw^ refefS to such areas 
' as "withdrawn land 

Land- left stranded by the whin» of the private 
land market does not however- serve 4he public's 
* nee<j for functional open space. Parcels left ov^ may 
be of awkward size, shape and location, difRcult to 
incorporate into a public open space systemrUnless 
they are purchased for public use. or escheat for 
non-payment of taxes, they remain in private owner- 
ship and any use by the general public is therefore 
trespassing. Marginal tracts are likely to be. poorly 
maintained, repositories f(» junk cars, appliances, 
and trash, and homes for vermin, 
' Eveti if enjoyed as a neighborhood "sand lot." 
suph v^ant parcels are often temptorar/. Tracts 
skipped over in an initial wave of development may 
be claimed ft a later date whfn a change in the local 
land econoyiy makes such reclamation profitable. 
Mounting development pressure unfettered by pub- 
lic restraint tnay claim eve^^the most physically un- 
suitable land for new buildings, as with the filling of 
Jamaica Bay in New York or the terracing of the 
Santa Monica Mountains in Los Angeles. 

V 
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Such reser\es of natural landjBay.in fact be re*^ 
garded as quasi-public opea spaft ^d theii loss/is 
. \yidely resented, A landscape architect reacted to trie 
sutKlivision'Df the S*anta Monic^^^Nrountain^lnthe 
following terms: /. 

^ * 1 ' 

But mountains wfere not made for |ii#^levation of a 

few: rather, they are heights for al^to reach . The 
tharbu|hness oif this denaturing md the frozen hor- 
ror of the resulting pattern in three dimensions can 
be comprehended only by beipg $eeij.{Limoges. 
1965: 150) • / 

More appn|priate4^ould have been to point out the 
instability of the- slopes, w^kih -permitted the 
newly-constructed houses to sli« off^ into the ocean 
Publir safety. no( 'merely ae/ljetic indignation, 
should have prompted time^ public restraint of 
^uch, excessive activity byJlKe private land market. 
(At this writing. Xalifomia Assembh' 163 be- 
latedly seeks to establish a comprehensrve planning 
and regulatory process for the remaining \inde-' 
va^oped portions of the Santa Monica Mountains.) 

Breakdown of Locational Constraints 

Despite its many faults, the private land market 
before World War tl buiU tolerable metropolitan 
areas. The post-war population "implosion" of rural 
to urban mixtion and "explosion" from central city 
to'suburb, h^ magnified the pace, scale, and waste- 
fuhiess of the private land .use decision process 
While urban uses still occup/ a minute fraction of 
thfe total land area of the Unit^ States, the influence 
of urbanization has spread widely and quickly* Re- 
. duction of the "friction of distance" thrcfugh. the 
construction of interstate highways has also reduced 
the discipline of location in the making private land 
use decisions. 

In his landmark study (1961) of the^ Atlantic sea- 
board Megalopolis, Jean Gottman. noted that the dis- 
tinction between tubao and rural land use patterns 
was becoming blurred. New shopping centers, res- 
taurants, commercial office, and subdivisions were 
no longer being added contigupusly to the already 
built-up urban cores. Instead they were scattering 
themselves across the landscape in seeminjg-defiaijce 
of classical location theory. At the same time, siib- 
stantial belts and pockets of undeveloped land were 
by-passed. Paradoxically, as the £a9t 'foast 
Megalopolis was becoming ever more dominated by 
urbaA activities, the total amount of wooded land 
/ actually was increasing {Gottman, 1961: 224). 

- Friedmann and, Miller (1965) extended the con- 
cept of Megalopolis to embrace much of the United 
States. Noting the expansion of commuting oppor- 
tunities afforded by the Interstate rfighway System, 
they defined a new unit of urbanization, the "urt>an 
field" as comprising all territpry within two hours 
dist^ce of any central city. Urban fields would in- 
clude 35 percent of the land area ot the United 
States and 95 percent of its population. They would 
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^be/piief]^'- charact^^ized by th^^bsenceof a "sharp 
di\yBing Vihe be^weeu town and countryside, rural 

* and urban man '* The urb^n'field was confirmed em- 

T-pTrically by Brian J. L Berr>- (1968) in a study of 1960 
coiAnlutmg patterns Most of the eastern two-thirds 
^f the Lnited States was found to Ire within commut- 
ing radius^)f some central city. * , . 

Prior *to 1970. few questioned the implications of 
th^ urban field for fhiblic policy. The Gottman and 
Friedmann Miller^expositi'ons were strongly en- 

•* thusiastic about the urban field on public welfare, 
the Berr>' map was neutraj Only with the advent of 
the/**Environmental' Mox'ement^' followed by the 
"Energy Crisis'* didpublic and scholettly attention 
turn to critical corfsicf&rati6n of what the urban fieW 
may signify f^r ihe futupe management of resources. 
particuJarly JaiW.'in the United States / 
t'rom the standpoint of lafid use, 'the urban field, is 
deceptive On paper or from the air. the fragmented 
patten of recent urban -(ievelopment appears to re- 
tain much more open land in proximity tp develop- 
ment than in the case of older, more compact urban 
'systemsr(H}g 3} The new subdivision dweller has a 
cornfield outside bis picture wjndou'^nstead of an 
alley or another building (Fig 4) Utopians such as 



Ebenezer Howard or Frank Lloyd Wright tvould have 
approved. . 

As noted earlier.- however, land skipped by a_ 
wave of development is neither functional nor likely 
to remain permanently vacant. Wiljjam H. Wh>^e 

^1968) and many otfiers have pointed out that for 
open land to be benefioteJ it mljst be delfberately 
related to developed land within a planned urban 
system Land merely vacant by accident does not 
satisfy this criterion The juxtaposition of urbata and 
rural land utes in t!ie urban field therefore does not 

^ represent a system at all. but merely the incomplete 
process df displacement of oae set of land uses by 
another set. Less recognizable than the old concen- 

..'^rtc Ting model of Burgess, the f^rocess of invasion 
and succession is nevertheless the same. What is dif- 
ferent however is the tempo Jnd scale of the process, 
and the vastly greater quantity of larni affected 

Impact of the "Urban Field" upon 
Agriculture 

.Agriculture, of course, is the primary non-urban 
land use in the private land mark^. In proxKnity to 
developed area^. agriculture affords many external 




. Figure 3. Urban Development. Circa 192(M0 Note small lots, proximity to lactoriefr (top o( photo), abundance of 
trees, op^ space at center (f boto by the author) ^ 
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continue f^l^ing then is the hope of realizing a sub- 
stantial windfall when the land is even^jially sold for 
developnf^ent* *^ 

Morelbanjhirty states ha\e sought to remedy tl^is 
problem by passing l^\ss authorizing preferential or 
"existing use" assessnient for farmland which nieets 
ctttain criteria {Bark)w% 1973: 206-212) These meas- 
ures are administratively cumbersome and fre- 
quent4y afford only modest relief to the farmer 
When combined with other farm-preference meas- 
ures as in the New- York State Agricultural Distnct 
Program, significant improvemeni has been noted 
•(Br>'ant and Conklin. 1975 390-396) 

Even where farming remains economicalh feasi- 
ble otiier problem's of incompatibility with -nearb> 
urbanization ma> ause Sefi'^ng of the land surface 
Avilh struts and houses an^i >sure of natural drain- 
age routes affect storm ruri-oir The water table may 
be lowered by increasing urban consumption Where 
fields must be irrigated the farmer must compete 
with domestic users for his custamar>- flow gf water o 
r P'armers also face ppssible liabjht> for infunes 
caused by the occurrence of certain ultra- 
hazardous" activities o'l mainten^ance of 'at1racti\e 
nuisances" on his land The former may include the 
use of pesticides, expletives the burning of fields, or 
the mere ownership of livestock (although local 
courts often favor the interests of the farmer as 
against the "newcomers") The doctrme of attractive 
nuisance holds the landowner liable to a chifd who 
IS injured after being attracted" onto the land by 
some unusual condition or piece of equipment such 



as a tractor 'The<:osts of liability insurance and such 
precautions as fencing and signs contribute to the 
economic'burden imposed upon agricultural activity 
in ijxe vicinity of urban development 

Farmland close to urban markets may have ex- 
traordinar>' productivity per ac^ in*specialty crops ' 
This effect* \%as noted by Higbee (Gottmann 1961 
258-275) in the ta$e of Boston On the other hand.* 
the exp>ectation. ^\^Jlether )i^stifled or not. that ur- 
banization iS about to arrive discourages an\ ratfonal 
farmland owner, from investing-in theMong term 
maintenance or expansion of*.his facilities Thus 
Sinclair (1967. 72-77) has observed a "zone of disin- 

* vestment" sitrrounding metropolitan Detroit, charac- 
terized b\ njn'do\Nn buildtngs lack of visible activi- 
ty and ^ gerieral ' air of arJicipation " 

The '^t serious rmpact of the urban fiein , ^ re- 
fore can be identified by the extent to which "pn-* 
\ate land use decision process is distorted and mis- 
led Far ^rom preser\'in^ vast quantities of open land 

^the presenj rtiode of piaiftemeal urban development 
causes much more land to be proposed (and taxed) 
for'devefopment than can4)ossibly be used Land ex- 
pected to be developed is irre\ocablv withdrawn 
from serious agnculture or othec open land use due 
to disinvestment excessive taxes, adverse spillovers 
from nearb> development, and plain ' wishful think- 
mg *' The private decision maker is thus fured into 
false expectations and his stewardship of the lai^d is 
abandoned In the absence of corrective public 
policies the urban field causes the private owner to 
be a party to the blighting of his own land 
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11. PUBLIC LAND USE POLICIES ^ , 



The private land use decision process sketched in ^ 
the preceding chapter yields an incomplete picture ^ 
of the land use pattern in the United States. Private 
decisions account for much of the rural landscape 
and are certainly a mayor factor ^'the metropolitan 
•development pattan. But they do not account for the 
existence of highways, streets, sidewalks, parks, 
^bhoob, librarieSt university grounds, ana oth^ pub- 
he ^ quasi-public facilities. 

Private decisions, furtfaomore^do not explain the 
regularity of the 20th c^nttiry Amoican city, the un- 
iformity of uses within certain districts, the similar- 
lity of lot sizes and Imilding matoials, and the even- 
ness of building setbacks from lot boimdaries. As 
Stanislawski (1946) noted, . . with each structure 
.considered separately the advantage lies with irregu- 
larity." The presence of uniformity therefore indi- 
cates that private decisions are tempted by some 
kind of puUic control. 

The emerging landsc^ of the late 20th century, 
call, it Megalopolis, Uiban Field. Ecumenopolis, or 
whatever, is a congl(Hnerate of both private and pub- 
lic decisiob making. The private own^r in the United 
States retains a primary role in determining the na- 
ture and timing of chmges in land use. But puhMc 
authority in its various guises is an omnipresent 
influence — sometimes promoting, sometimes in- 
hUnting the private owner's pursuit of the taost prof- 
itable use of his land. . . 

' If private land use decisions Uxm on -maximum- 
economic return, what is ot should be the objective , 
of public land use policy?. In short, why should the 
pirolic seek to mfluence the private land use proc- 
ess? 

The answer ne<^esMrily dependi^upon which 
**public" is referred to. Public autnority in the 
United Stales is divided among the federal govern- 
ment the states, counties, and local units of gene^ 
^d special authi^ty. The liatuie of "public land use 
pdicy" varieB with tb^ legal porwers, political oHistU- 
ii0Dcy, and the fiscal position of each class of public 
decision maker. 

Federal 

Supposedly, the federal government has little to 
My about land use in the Unit«i States. Authority 
over land is not explicitly granted to the fed^af gov- 
smmeat by tlm Constitution and fbenim the iMh 
Amradmmit has long been held to reserve such 
{misdkition to tl^ states, ^cal governments and die 
paopb. Oaq^essiiHial r^^ec^ for sovereignty 



" in this regard is oft^n in opposition to a "National 
Land Use Policy Act " 

Such a narrow view of the federal government's 
role \n the land use decision process hQwever is mis^ 
leading. In Ihe first place, the United States Govern- 
ment ti^ough its various departments and agencies 
owns outright approximately 700 million acres or 
oae-third of the nation's land area. Within this 
empire of largely undeveloped and remote land* 
state and local policies fade into legal fictions. As to 
the other two-thirds of the nation's toritory which 
the federal government does not own. die influence 
ef Congress and* more recently, of the Executive 
0ranth. in the det^mination of land use is far more ^ 
toervasive than the doctrine of state sovereignty 
fwould indic^. 

The failure of Congress to pass a NationaJ Land.' 
Use Policy Act (as of Ihe time of this writing) does 
/ not mean ^t the nation has no land use policy. Hie 
problem is that it has too many policies. Fot 200 
years, the only omsistency in federal policies and 
actions with resi>ect to land has been their mutual 
inconsistency. ' 
The managpm^t of the Public Domain is a case in 
^ point. After the Revolutionary*War, sevml colonies 
* ceded the western portions of their toritories to the 
national government. This immediately raised the 
« ^estion as to what should be done with these lands. 
Th(»nas J^erson envisioned a "nation of farmers'* 
and advocated the promotion of settlement through 
cheap disposal of the fed&^ lands to pioneers. On 
the other hand, Alexander Hamilton held that the 
lands dl^ld be viewed as an economic asset and 
should be sold profitably to replenish the federal 
tTMSury. The Land Ordinance of 1785 struck a oHn-. 
promise in providing that federal lands should be 
soTveyed sjad offel^d for settlement, but only 
throogh auction with a ''substantial" minimum price 
of DM (kJlar per acrfe (Treat 1962: 7-l^^j5hiSM^- 
enue policy was finally o'^^tur^ed^yyme "Free 
Soil Movement" in-th^Jiam^f^d Act of 1862, 

Meanwlu)^^.^tttff6rent policy debate on federal 
lands was arising, ^lamely between^sposal and re- 
tention. 'Che %¥ritings of Henry David pioreau. 
George Perkins Marsh, William Bartram, )onn )ames 
Audubon and others called attention to the waste of 
resources inherent in unchecked disposal and 
exploitation. According to Stewart L. Udall (1963: 
Ch. 5) the (Higins of the consavation movement may 
be traced to the intellectual outrage inspired by the 
'l»rbecue" of the nation's animal^ vegetable, and. 
miiferal wealth. 
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The Forest Reservations Act of 1891 and the fiac 
^ tional Park Ser\ice Ac!^ of 1916 established respec- 
tively the national forest and national park systems. 
Thjis retention of public lands for jconservati on pur- 
p^)se$ became a national counter-policy to the dis- 
posal of lands for revenue aild settlement. As charac- 
' tenzed by Paul Wallace Gates, birth policies were to 
co-exist unhappily: 

The Act of 1891 was the first fundaroenUl break with 
the underlying philosophy of our land system— the ' 
desire to dispose of the lands and hasten their set- 
tlement The con5er\ationists had no\\ convinced 
the countr>' that a part of our natural i^sources must 
be retained in pubhc ownership and preserved for 
the future * Unfortunately conservation, when first 
adopted was embedded m an outworn laissez-faire 
land system of 'a pre^'ious age, |ust as the free home- 
steaJ^plan had been supenropc^ed upon a land sys- 
tem designed to produce revenue In both cases the 
old and the new clashed \^ith disastrous results 
(Gates. 1962 

Public pbliOr' on the useiof lantj nof m the Public 
Domain has experienced a similar clash of j»b)ec- 
^ tives. The intent to promote economic growth which 
unde/lay the disposal philosophy ^so has supported 
countless ttaeral programs intended to encourage 
and subsi<nze the ihqi^t profitable use of pubhtc and 
private lands The £^d Reclamation Program, the 
Corps of Engineers Flood Control program, Rural 
Electrification, the Tennessee Valley Ai^orit>'. the 
National Housing Act. and ^the National Highway 
Trust Fund, not to mention resource depletion allow- 
ances in the Internal Revenue Code and untold 
regulatOTv acts, all have m common the promotion oi 
natiorial economic growth Jn the metroplitan con- 
text, probably no more profound influence upon pri- 
vate development decisions can be cited than the 
Federal Housing Administration Home Mortgage In- 
surance Program and the Interstate Highway System 

But as the excesses of the 19th centvr>' outraged 
Thoreau.^ Marsh, and Muir. thd ravages of 20th cet^ 
tury "progress" have been challenged by Leopold. 
Dubos. Commoner. VVhyte. McHfarg. Caldwell. 
Boulding. Watt, and countless others The result has 
been the gradual emergence of a^'*counter-policy" 
favoring environmental prelection, taking the form 
initially •( a seri^^ amendments to existing federal 
programs. The eaimest of these in 1935 amended the 
Federal Power Act {16 U S C. sec. S03{a]^ to re- 
quire that the licensing of any hydroelectnc plant be 
contingent upon consideration of "other beneficial 
uses, including recreation** for the stream pTDposed 
to be dammed. The Flood Control Act of 1936 (33 
u s e. sec. 701 (al) required that benefit-cost analysis 
be employed to weigh the impacts of a proposed proj- 
ect **to whon(X5oever they may accrue/' T^e controv- * 
ersial Fedefal-Aid Highway Act was amended in 



. ' Federal laws m cilad by the title and tectum of the U S 

CodarU S Code Annotated to provide convenient Kceti to cur- 
rent ^tovukmB 
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1966 (49 u s e. sec. lfe53 [{]) to protect public 
park^. cnnservation areas, and historic site/rrom 
unnecessary intrusion by federally assisted roads.* 
CKiring the I960's Congress also cHa'ted two open 
) space acquisition programs. toJbe discussed in Chap- 
/ ter Fivfe 

The ultimate expression of the environmental 
counter-pohcy has been the National Environmental 
Pohcy Act of 1969 (42 U S C. sees, 4331 et seq.j.. 
Under this law, any **ma}or federal* action signifi- 
cantly affecting the quality of the human environ- 
ment" is subject to assessment of its environmental' 
consequences. A detailed procedure for the prepara- 
tion and circulation of "environmental impact 
statements" is set forth. Together with counterpart 
laws adopted in several states such as Massachusetts 
^and California, the National Environmental Policy 
Act represents^a formidable tool in the nation's quest 
for environmental quality- Among the environmen- 
tal impacts which must be analyzedMn the proposal 
of new federal projects are the direct and indirect 
effects upon land usage which will result. 

Besides environmental impact analysis. Congress 
has s^^jight in recent years to exert indirect policy 
guidancS^ver land use decison making in a variety 
of v\^ys. Some strategies have been ingenious The 
boom in "second hc^e recreation developments" for 
irtstance was found. to be affecting millions of acres 
' of land in rempte areas without the slight^t state or 
local scrutiny In 1968, Congress passed the In- 
tersUte Land Sales Full Disclosure Act (15 U S.C 
sees. 1701 fet seq J which requires anyone offering 
lots for sale to persons in oth« stat^s to file a "regis- 
tration statement'' wnth the £)ef!^artment of HqMsing> 
and Urban Development, Thisl^w does not prohibit 
the marketing o/unsuitable developments im\ re- 
quires that the seller disclose all salient information 
on the physical and finaiKnal condition erf the proj- 
ect V 

Another sophisticated attempt to influence land 
use decisions without violating "state sovereignty * 
is the National Flood Insurance Act of 1968 (42 
U,S,C. sees, 4001 et seq,j. This law for the First time 
makes flood insurance available to owners of coastal 
and riverine property, but with strings attached. In 
order for flood insurance to be available, the local 
community in which the propert>' is located jcnust be 
accepled into the National Fkxxl InsurazH^e PtbgranL 
Eligibility is contingent upon the enactment of cer- 
tain local measures intended to minimize the expo- 
sure of ad4itional structures to flood damage. 

The Coastal Zone Management Act of 1972 (16 
U,S,C, sees, 1451-14M) adopts a less complex ap- 
pr6ach. Federal t^lanning funds are offered to coastal 

Ses vpon condition that th^y utilize certain pre- 
bed techniques in the management of their coas- 
tal zones. The "se&i money*' approach is a variation 
on the 20 ^ear-old "Sec, 701" planning grant pro- 
gram (40 U5,C, sec, 461), The Coastal Za^ Manage- 
ment Act is also a prototype for the proposed Na- 
tional Lalid Use Policy Act which would adopt the 
same approach pn a nationwide basis. 

I 
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Most experimental of federal efforts to influence' 
land use ind/tecily is the air and water pollution 
rontrol strategy The federal Gean Air Act Amend- 
ments of 1970 (42 u s e. sec. 1857C-3) and see- 208 
of the Federal Water Pollution Control Act Amend- 
ments of 19^2 (33 U S.C sees 1252 et } r^uire 
that new sources of pollution be located so as to 
minimize ^their contribution to air and water degra- 
dation. Thus, the pollution 'tail * wags the 'dog * of 
land use planning. These proNisions have not yet 
been widely implemented 

En\ironmental impact analysis, consumer protec- 
tion, property insurance, planning granls^. and pollu- * 
tion regulation — all are means by which Congress 
seeks to influence' land ruse decisions without really 
seeming to do so The good mtentions. however, still 
exceed the federal grasp, most of the potential for 
effective reguJator\' control still rests with th^ state 
and local governments. Furthermofe, recent month^^ 
have seen the emergence of "counter-coirnter- 
policies ' favonng the stimulation of the national 
econom> and jelf-sufficiency m energ> production 
Land use polio at the federal level thus continues to 
purjye'conflic^ng ob)ectives 



State 

Public(land use policy at thl5 state level is the mir- 
ror image of that at the federal level. Congress has 
expressed many land use concerns but has little di- . 
rect legal capacity to improve matters The states 
have ample power over land but little interest in 
" xj^ing it Instead stales have traditionally delegated 
both their policy making role and their substantive 
powers td local governments via planmng and zon- 
ing enabling acts ' / ^ 

Niany reasons may be cited for the inaction oWate 
govemm^ts on land use issues State legislatures- 
historically have been dominated by non-urban in- 
terests and osually are located outside of the princi- 
pal metropolitan areas of the state they govern 
Legislators themselves tend often to be champions of 
local prerogatives including control over public land 
use decisions. 

The primary contributK)n of state governments to 
land use management in the United States has been 
the Creation of state park systems^ Although nahiral 
resource programs account fof only 1.7 percent of all 
state outlays (U S. Bureau of the Census. 1971. 212), 
the aggregate annual state park budget irtwice^the 
amount spent by the federal government for national 
parks (Table 1). ,4 

Otherwise, states have long been the forgotten par-* 
ticipajits in the formulation and implementabra of 
public land use policy An important aspect of the 
environmental movement of recent years has been to 
re-examine the powers of the states and to propose ^ 
. an expanded roie for them in land use decisbn mak- 
ing. The most prestigious of these efforts has been 
tbf drafting of a "Model Land Development Code'' by 
a team of lawyers imd^ the auspices of the Ameri- 



can Law Institute *{1975) The Code proposes thaK 
states estabhsh procedures Mo revfew local land use n 
decisions affecting what it refers to as- 1) critical 
areas. 2) large scale development, and 3) de\'el6p- 
ment of regional benefit* ^ * ' * . 

* A report commissioned by the Council on En- 
vironmental Quality (Bosselman and Callies. 1971) 
documented experience in several states with new 
techmques in state level planning and land use man- 
agement In its 1974 Annual Report, the Council 
noted that since th^ earlier study ''4p states have 
enacted or^are seriously con^ydering proposals t9 ex- 
pand the previously limited fole of state government 
in the regulation of land use * (U S Council on En- 
vironmental Qiiality, 1974. 49) 

Expansioti of the state rote in land itse takes many 
forms. Some spates follow the Model Code strategy of 

,reviewing certain local decisions having extra«local 
impoftknce. Florida, for example, in its Land and 
Water Management Act of 1972 provi^les for the 
designation of "critical areas" and developments of 
regional impatt ** L<^cai decisions affecting such 
cases are reviewed by a state-le\el administrative 
board 

Other states single ou,t particular portions of their 
territory for direct state or regional land use man- 
agement Tlius New YorE has created the^Adiron- 
dack Stale Park Agency* ^d California and Nevada 
have collaborated in ^ablishing the Lake Tahoe Re- 
gional Planning Commission California. 
Washington. Delaware New jersey, and Maine have 
adopted special measures relating to their coastal 
zones. Severa)^tatfes..j^cliiding Massachusetts Con- 
necticut, New Jerse^. Minnesota and Wiscons 
have adopted wetlands protection laws (For access 
to a complet^^ continually updated compilation of 
state environmental laws see* Bureau of National Af- 
fairs Environmental Reporter, Washingtpn. D C ) 

Less dramatic but potentially very- important iie 
technical adjustments to the rules under which local 
governments make their decisions .Massachusetts 
for instance has adopfed a streamlined procedure for 
reviewing applicitions.to build subsidized housing 
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where loc^approval haJ^been deniect (Mass. Gen- 
eroJ Laws, Ch. 40B. sees. zT)-23), The Massachusetts 
Zoning Enabling Act hks been fended to proVide 
« new guidance to ibcal governments on such issues as 
housing, aghculhire, and floodplai ns. StiH anot;h^ 
adjustment noted in Qtapt^^jOne Is to authorize, pref- 
erential ssessment of farmlands under certain con- ' 
dition^^so as to lowei* the pr^pert>' tax burden of 
aghci^lture. 

Sbme degree of poliqi^ guidance and direct inter- 
veation in land use decision makilig is thus emerg- 
ing at the' state level. However, these efforts are still 
hesitant. By far. the most important mak& of public 
l^d,use,p^lic>' on a day-to-day basis is the local 
govCTnment' 

« ^ 
Lo€al 

Attempts by local governments to conVol the use 
of land within their borders are of ancient lineage 
Medieval tcwns vested with corporate power bv^^* 
tue of a royal charter, enacted ordinances ttvdeal 
.with the present irregularity of building, over- 
- hanging of streets and encroachment on common 
open spaces: 

* Th| public records of medieval towns all over 
Europe abound witb statutes governing Qie widths of 
streets frontage lines which must no* be exceeded 
the mmimum he*^m at wttch a Kuilding pro)ection" 
was permissible and so on (Saalman 1968 30j ' 

The faijure of these efforts is visible even to^ia'y in 
the crowded older sections of many Europeaa cities 
What is viewed now as picturesque and quaint was 
in fcHmer centuries the catalyst of fire and pestilence. 
The most spectacular example of the total destruc- 
tion of a city dye to the prevalent encroachment by 
private buildings upon rts public spaces was the Fire 
of London of 1666. Firefighters could not even draw 
water from the RiVter Thames because of structures 
closely lining its banks.-^Control by the corporate au^ . 
thcMities of the City ofj-x^ndon proved to be so in- 
adeq^iate that ren^dial regulations fcJIowing the Fire 
were issued by the Crown and ratified by Parliament 
(Summerson* 1962: 52-53). The elegtat stuccoed 
facades of the West End and the broad Thames Em- 
bankment are among the mkny changes in the face of 
London wrought through public inta^ention after' 
the Pire. ^ \ 

The medical overhang ^d the prevalent use of 
exteri<v wood largely vanished from new construe- * 
tion but the tenement booih of the 19th century pro- 
duced a diiff^ent menace — the '*three-tier" system of 
land development whel^^e middle ti^ of slums 
fronted only on a narrow alley. Depriva^on of light 
and aif. and lack of sanitation or clean drinking 
water contributed to cholera epidemics of the ISSO's- 
According to Ash worth {1954: 24): 

Begulation development, by landlords or anyone 
. else, was exceptkmai befor^'the g^eral adoption of 
*' building by-^ws under the provisions o4 the Public 



Heal* Act of 1875. and wfiere it existed its effec- 
tiveness was hampered by a ver>' hmited apprecia- 
tion of what factors needi^ to be taken into account 

The connection between building jp^ctices antf 
public health was first documented in tfie 1840 Re- 
port of the Select Committee on the He^th of Towns 
\under the direction of Sir James ChadwicL The Act 
of 1875 mentioned above was a direct result of the 
disclosures of this' Committee.* Pursuant to the Act. 
building regulations were finally adppted o^d en- 
forced by local governments in Briton. The move- 
ment spread rapidly to the United Stat^ where slum 
• conditions rivaled tlKise of Britain fWeber, 1899). Bx 
1900. both Countries accepted the practice, of limit- 
ing building heights 'and 'densities through local 
public regulations in the interest of {Protecting the 
public health and safety. . 

The objective of projecting the public health. 
, safety, and welfare was to be stretched severely, even 
grotesquely, to justify the practice df land use zon- 
ing, as desenbed ^n the nexichapter. Nevertb^eless, it 
-remain^ a characteristic of public policy aud under- 
hes every act of public mter\'ention in the free play 
'of tUe private land market. Problems with the exer- 
cise xif public power have arisen not so much out of 
the n«:essity for such public interventidn but rather 
out of the geographic scale at which such interven- 
-:*tion is undertaken- It has be^ the practice in this 
country since the advent of systematic public land 
use controls in the-early 20th centttr>* to define the 
'jpublic health. safet>'. and welfare" strictly in terms 
of th^ocoJ public. This has been the inevitable re- 
sult of the univ^isal delegation of state authority to 
local governments. % 

In theory, local control ofc'er land use is sensible. 
The minutiae of day-to-day decision making is more 
efficient when performed by lQ<cal officials who 
know the facts personally. Local public hearings 
permit interested persons to participate the deci- 
sion, process. Local administration also encourages 
citiz^u^to donate their time to serve on &>ards ifa 
their Spare time, thus reducing the public cost of the 
system. 

But all too often, the fundamental public purpose 
of prelecting healtlf,^safety, and welfare is merely a 
recited catechism for justifying whatev^ the com- 
munity wants to do. Given the peculiar municipal 
l^eography of the United States, a local community's 
Wishes and the larger society's best interests may be 
m direct conflict. Local administration of public 
land use powers presents several anomalies. 

First, a pervasive fact of American metropolitan 
areas is intense political, economic, ^nd cultural 
hostility between central cities and surrounding 
suburbs. Since each is vested under state enabling 
acts with the full panoply of public authwity tg con> 
trol land use within their respective jurisdictions, 
the competition tends to be waged through land use 
restrictions. Wliile early advocates of land use plan- 
ning and zoning envisioned (heir use on a metropoli- 
tan or regional basis, codtemporary practice is 
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exactly the opposite. Parochial sdf-interest in the 
administration of land use controls « the^fule rather 
than the exception. ^ ' • 

Secondly, suburbs among themselves seldom 
coordinate their land use policies aifd^ dedsi6ns~in 
any cooperative way , Again? Und use control \s 
employed as a weapon in a perpetual struggle for tax 
ratable^ and against added tax burdens. According to 
the Arfvisorv Commission on Inter-govemmental Re- 
lations {1969: 63) 

Comjjetition among municipahties for land us^ de- 
veioproents which are p^uctive of large lix* rev- 
enues IS apparent in many metropolitan areas 
Local zonmg poUo* h^ inNfiscal competition 
ftther thau rrt a desirable arrangem^t of uses * 

Third, not all land expen^ng metroplitan areas 
IS incorporated into organized city. town, o^ village . 
governments. >l;nihcorporated land between 
municipalities re\n^n^ under the administration of 
county govemmeWs for plj^nning and reg\llator>* 
purposes Thus adjoining tracts of land may be 
under the jurrsdiction of different levels of govern- 
ment, municipal and coun^'. Furthermore, as unin- 
corporated land is annexed to existing 
municipalities, the spatial morphology of legal au- 
thctfity IS instantly in flux. The lib^al annexation 
laws in many states permit the owner of unincorpo- 
rated land to negotiate Withl any adjoining munici- 
pality ^or favorable land use rontrol terms as a condi- 
tion to his consent to be annexed 

Fourth, there is no compulsion for loorfT^vem- 
ments ot counti^ to exercise the powers extended to . 
them under state enabling acts According to- the Na-, 
tional Commissio© on Urban ProWems (1968. Table 
1) only S4 pat:ent of local govermSents inside Stan(^- 
ard Metropolitan Slttistical Areas had zoning ordi- 



nances, and. 46 percent had planning commissions 
Only seven percent of all counties in the Lnited 
States engaged in land use zoning at the time of the 
report , ' 

s Finally, those units of local government which do 
engage in land use planning and control, are guided 
by state laws .only ill matters of procedure As far as 
local policies are concerned, constitutional law is the 
only restraint Little or no policy guidance is pro- 
vided In the^ state laws which authonze the use of 
.such powers. 

To be sure, local public policy has been influenced 
by the same environmental niovement w hich has af- 
fected the federal and state levels Beginning around 
1960. considerable scholarly and public attention 
wa< ^evoted to the loss of open space at the munici- 
pal ^le This phrase covered a multit Je of sins* 
waste of agricultural land, development with in- 
adequate recreation space, destruction of natural 
areas, encroachmeot on flood iiazard zones, and vis- 
ual blighting of the landscape. The situation may 
not be as physically dangerous as in the medieval 
cit>- but according to Lewis Mumford0961) it is worse 
ps>'chok%ically The EMdie\'al city' was at least very . 
snaall and surrounded *b>' countryside, but the contem- ^ 
porary urban field envelops and 'contaminates evwy - 
thing. 

Local governments, having been er>trusted with 
public powers for a half centun* are blamed for the 
result Phoposals for federal and state preemption of 
< local authority have been discussed. But the burden 
of responding toythe continu'ed unfolding of urban 
growth remains juejfominantly a local responsibili- 
ty Whateic'er the policy and intent of the local deci- 
sion maker, the results.will only be as good as the 
tools available will allow 'An analysis of the tools of. 
land use control follows 
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III. TOOLS OF PUBLIC LAND USE CONTJtOL 



Overview 

The main avenues of public intervention in" the 
priiildte land use decision process are acoMHsition. 
regulation, and i^ersuasioi\. A public bod;^ deter 
or influence the use of land by a private owner by 
removing the land from his ownership, by subjecitipig 
his use to reasonable constraints, or by offain^ in* 
centives for the owner to conform voluntarily with 
public policy. Which of these should or must be used 
depenc^ upon the public objective to be achieved, 
the nature of the public body which seeks to achieve 
it^. and the prevailing statutory and judicial law of 
the state in whic)w4he land is located. 

Fundamental tmUie exercise of any public land use 
control power ^$ the articulation of the purp6se 
wifich it is intended to serve. At the local level, 
whae most land use control takes^lace, this ideally^ 
would take the form of .a master plan or a com- 
prehensive plan. (These terms are often used int^ 



chang^bly; the lattei^plan presumably addresses a 
wider range of public concerns than' simply land 
use.) The o^nstitutionality of zoning measures typi- \ 
cally depends ui>on their being enacted **ia apcor- . 
dance with a con^rehensive plan." While many 
plans do not rise to the elegance A published docu- 
ments fHaar, 1955). courts at l^t require som^ indi- 
cation that public officials have not acted ''arbitrariJy 
or capriaously.'* The regulatory power which in- 
volves no compensation to the private ownefTe- 
quires greater public necessity than the use of &e 
acquisition power where the owner is p>aid for the 
value of his property. 

Selection among the various tools for land use 
cx)n|jol also depends upon the leve] anc^ wealth of the 
governmental body which seeks to assert such con- 
trol. The full panoply of techniques are generally 
available to local governments, as diagrammed in 
Figure 5. But effective use of these toob in certmn 
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communities may impairedyby a lack of fpsds for 
ao^isiUon purppses^inadeguate planning^nd lega| 
dn^ng .capability for regulatory purposes, or some * 
, particular defect or prohibition in the pertinent state 
la<v- fAn exanaple of the last is, Vstetutory can in 
Massachusetts against requirements by local* gov- 
' emments tha^developers donate ^me opexT space to 
-the pubhc as a^Qondition for approval, of a prqspec* 
tivesiibdi^o^ . ' - 7 

TTie state anof^Rral gqvemments^ have fewer al- 
-t^natives far intervention in land use decisions (Ta- 
ble 2). They may require land for' public purposes 
^nd may manipulate their respective tax laws to 
{m>mote, certain land* use objectives , such as the 
voluntary donation of open space to piAAifXor charit- 
able entities. But direet regulation of private land use 
y by the federal govenunent i» non-existent and by 
states is politically, if not legaUy. restricted. As dis- 
cussed in Chapter Two. states/have traditionally del- 
egated their land use regylatory functions to local 
govemni^nt; attempts to recover or preempt these 
powers aYe often politically unpopular. And al- 
though the state may be an appropriate geographical 
Unit for land use management, it may lack tbe fiscal 
resources to administer a statewide program. The 
Massachusetts Inland Wetlands Prograin. for exam- 
ple, was cited by Boaselman and CalUes (1971: 205- 
225) as a precedent for state level control Sub- 
sequently^it has been returned td the hands of local 
omservation commissions for purposes of day-to-day 
' administratipn, with tbe state role u/jw limited to 
occasional iieview of local determinations.^ 
^- The.tpob shown m Figure 5 are not of equal relia- 
biUty or familiarity. Techniques based on incentives 
are comparatively recent and experimental. Space 
^ does not permit detailed consideration of them here, 
Mdst public land use ob)ectiv^ are accomplished 
thitugh acquisition or regulation to which the bal- 
ance of this chapter is devoted. 
The central issue of land use control then is 
f whether to ^ay or not to pay. Acquisition is judi- 
cially safer bul costly to the taxpayers. Regulation is 
free of direct costs to the public (ignoring possible 
loss of taxes) but vulnerable to invalidation by the 
courts. The issue may accordingly be restated: who 
Is more readily convinced^ the taxpayers or the 
courts? If ^either, public interveption.is Umited to 
nioral ^fir4 ecbhomic persuasion. 
- \ ^With these quahfications in mind, we ma)know 
turn to more detail^ consideration of the tools of 
land use control. ^ 



Acquisition 

The public power to acquire, land rests on ,tbe 
theory that governmental bodies are ''legal persons.** 
Uke private individuals or business corporations, 
they may entw into contracts, expend pubuc mc^ney, 
and buyreal estate. Once land is ovraed by a public 
body it may be improved, l^sed. or sold pursuant to 
proper legal approval^ Public lands normally may 
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, * Cotinties may exercise local powers as to umncorporat^ land 
^Depending upon state law^ 

^May be preempted b>' uniform state building regulatioas 



not be givOT away or sold at a Igss. except wben 
legislatively authorized, as in the federal urban re- 
newal progranfi. * * . 



Gi/ts 

The simplest way for a public Body to acquire land 
is to receive it as a gift, Surprising as it may seem, 
considerable quantities of public open 'space haVe 
been provided by private land donations. The'Hai'' 
riman State Park along the Hudson River Palisades 
m New« York, the Great Smoky Mountain National 
Park in Tennessee and North Canolina, Skinner State 
Park in Massachusetts. Kankakee State Park in Il- 
linois. And innumerable'other public facilities origi- 
nated in family or individual gifts.^ 

Federal ^ law today allews a do^or of land to 
public or certain non-prpfit private organisations to 
deduct the value of the gift from his taxat>i§ income. 
If the deduction is not fully utilized in defraying ' 
taxes' in the year the gift is made, it may;, be carried * 
forward to be applied against income in subsequent , 
years up to a maximum of five year^ Thffe privilege . 
also applies to gifts of scejiic easements (equivalent 
to^ conservation easement or e^ment of develop- 
ment jights — essentially a promise to keep the land 
the way it is). The d*eductible value of a scenic ease- 
mentals the difference in value before and after the 
commitment to preserve the land 16 existing condi- 
tion. To be tax deductible, any gift must be irrevoca- 
ble fPlatt 1971). 



Tax Default • ' 

Another soucce of free land for public purposes is 
taX'delinquent land. In urban areas, many parcels of 
land ihay be in arrears on payiftent of property tax^ 
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to CQunty and local government. Frocedifres are 
specified under the laws of each state By which pub-^ 
lie authorities may assume ownership of such land, 
^fter a period during which the owner may redeem_ 
bis land by paying back taxes anH interest, the land 
may be sold at pubhc auction. Altemjativeiy. it ma>r 

*be used for public purposes such as a fire station, 
sch9ol site, or -park. Typically /however, tax- 
delinquent land is poorly located and not vejy useful 
in the implementation of a public la^d use plan 
^ WhiBre specific land is needed for public iise and it 
cannot be acquired through ^ift or tax default, the 
public may purchase it. Land may be purchased in 

^wo ways, through Voluntary sale the, private 
owner or by compulsor>' sale, knowh as»'>minent 
don^-^jir." 

V^oluntary Sale ' ' 

Voluntary' sale is the preferr^ way to purchase 
land..for public purposes The acc{vi^ing body nor- 
mally obtains an estimate of themafket valire of the 
land it v^ishes to buy from a licensed professional 
land appraiser. It then makes an offer to the private 
owner at or dose to the app>raised value If the offer is 
accepted, thfe land is sold at^the agreed price No 
court action is required, the process is relatively 
speeder and everyone presumably is satisfied' 

Problems arise if the private owner will not ac£;ept 
the public offer State laws nonpaJly prohibit public 
agencies from paying a higher price than the ap> 
praised valu« (although appraisers may differ). If it is 
impossible to reach a negotiated- agreement the pub-, 
lie agency roust either abandon its efforts or re^rt to 
the power of eminent domain to acquire the land by 
legal force. 

gminent Domain , • * 

Tbfe subject of eminent donaain is of great impor- 
tance to geographers. It is central to many public 
programs such aa^ urban renewal and highway con- 
struction. Unlike gifts and voluntary sales, eminent 
domain (also known as. condemnation) Is compuU 
scry and therefore controversial. It is also likely to be 
very costly 'to the*pub}ic since the issue of value is 
referred to a jury which may decide on a price well 
abqv^e appraised values. It is "therefore critic^ that 
the need for acquiring sp^ific land through ediinent 
domainrbe clearly documented. Analysis of the func- 
tional and spatial relationslup of one parcel of land 
, t& other land is inhprently an exercise in geographi- - 
cat analysis. Some background oo ibe development 
and limitations of me eminent domain power are 
ther^OTe appropriate. • ' ' , 

The power of eminent domain is not mentioned 
directly in the U. S/ConstitMtion. Rather, it has been 
inferred 'frem a provision of die^Fifth Amendment: ^ 

Nor shall fsiv^t^ prop^ty be taken for public use 
Without \u$x compensation 

This claose is interpreted to mean that ij "just com: 



pensation'* is paid, private property may be taken for 
, public p>irposes. 

As with otker land use measures. ^minent domain 
in the United States was preAcated upon efarlier ex-* 
perience irf Britain apd France. As early as 1812. 
John Nash,^wi.th the blessing-of the Prince Regent 
dsed eminent domain to cut Regents Street through 
the slums of Soho in Lonclon. in the IBSO'sf Baron 
.Haussmann, also with imperial patronage, reshaped 
the face of Paris! creating new ,avenues, parks, and 
housing sites through massive taking of private land. 
- By contrast, the urban communities of North 
America af that time were more accustomed to what 
might be called "reverse eminent domain."' the en- 
croachment upon- public lands by private builders. 
Most American cities n*ere originally laid out with" 
some *'built-in" pubii* .>ac^. In the case of Boston 
*and other New Engianu communities these took th^ 
form of eomnvons dedicated first to gene/al 
-economic ttse and later to public recreation. In 
Philadelphia. Savannah, Cincinnati, St. I^uis, and 
elsewhere, certain land was set aside for public use in 
the onginal city plan^. Many of these spaces were lost 
to subsequent encroachment. Other cities fared even 
worse. Chicago, a prbliferating,tx>omtown in the. 
1 840's, had as its only open space a small res«^ation 
around Fort D^tbom. In New York, the 1 ai 1 "Plan of 
the Commissioners" proposed seven parks afid a 
large parade ground to be preserved. The latter was 
never created, and by 1853 the city had ohly>117 
acres of park space (Olmsted and Kimball, 1928:21). 

As cities matured and became crowded, public irv-- 
terest emerged m controlling urban grov^ through 
reservation of open space. Si^ioe rpost land surround- 
ing existing cities was alread^n Dri**ate owrnership, 
this necessitated the use of enAent domain. The 
creation of Central Park in New^York Citv between 
1853^nd 1856 entailed the taking of 7^590 individu- 
ally 6v^ed parcels at a cost of $5 million, an unpre- 
cedented achievement for an Americah city (Olm- 
sted and Kimball. 1928: 31)'. Of this sum. Sl.6 mil- 
lion was. pai44)y owners of land adjoining ^e new 
park in the forTB4>f sp>edaj taxes known as "better^ 
ment a^essments." This technique has been little 
nsed sfnce then.- 

Foresight on the part of city fathers id^ly could* 
have anpcipated future park needs* permitting 
necessary land tob^ purchased cheaply at the urban 
periphery, AS was done by the City of Stockholm in 
the early 1906*s. Unfortunately, such enlightened 
judgment was no more prevalent 'in the last centui^ 
than in th^ present one. Central Parl^ being the out^ 
standing exception, generally the need for park land 
in specific locations was not recognized-^iintil such 
lana had become surrounded or even covered with 
urban development. By that time, purchase on the 
open market was impractical or prohibitive. Where 
land had been subdivided into sitiall parcels, a single 
hoFd-out could delay or thwart well-conceived 
public land acquisition program. It was therefore 
necessary from the, early years of the urban, park 

. 26 ' 



ri 



movement to res^ <o the power of eminent domain 
to carry bi^-lhe objectives of H municipal program. 

The public's acceptance of the social and aesthetic 
objectives of the urban park by the second half of the 
.19th century paved the way to obtaining judicial 
sanction for , the use of condemxiation.- A number of 
cases during the 1870's upheld varipus applications 
of eminent domain to establish parks, typically by 
referring to the role of parks in protecting therpublic 
health, providing space for recreation, and other 
salutary purposes (Williams. 1962: 3). The approval 
granted to the urban park has since beeq extended to 
embrace a wide variety of pi^blic recreation land 
QS^.'Actording to ffegclJlj^O: 3): 

The public purpose of adecJatfe park%^nd recreation 
facilities is now so clear tMat. understandably, there 
is no issue as to the fuiraaihental legaJ power to 
s^^^d money for iahd acquisition, or to condemn 
land. . for such programs PuRic parks and play- 
grounds, beaches, swimming pools, zoos golf 
courses — none presents a constitutional problem 

* The more provocative developments in the law of 
eminent domain, however, have been not merely the 
incliifiion of new varieties of public vsage but its 
-application to situations where public use is ajpinor. 
even non-existent factor. The erosion of stncTinsis- 
tence upon public use occurred first in cases involv- 
ii^econoniic growth and corporate power. As eaijy 
as the 1850's. several states had adopted laws per- 
mitting mill owners' tp impound streams for water 
power. Where impoundments flooded upstream 
land belonging to other persons, the "Mill "Acts'* 
provided for payment of monetary damages by the 
mill owner^but shielded him from the traditional 
**riparian** duty to remove such structures. This 
amounted to^a delegation of public emineilt donlain 
authorffy to private finns»^ and was a precedent for 
the later practice of granting the public power to take 
land to utility companies. 

^Expansion of the-doctrine in the case of utilities 
and economic activity, however, did not signify the 
inimediate abandonment of the "public use'' restric- 
tion for purposes of social welfare and environmen- 
tal applications. It was not until 1936.^ that the use 
of eminent domain to acquire private slum property 
« for clearance and redeveloiHDent for residential use 
was upheld by a m^ court This decision ^Udtiy 
held that the public uae requirement could be satis- 
fied by .a showing that a '^public benefit'* resulteid 
horn the clearance and redevelopment of bligjited 
are^ (Nichols, 1940). i 

The leading decision in 'cohdemnSfon law was 
Berman v. Parker (348 U. S. 26^1954). The Herman 
case decided that the benefit derived from an area- 
ivide redevelopment scheme was sufficient public 
use to justify the acquisition of a non-blighted and 



, ^Approved by the U. S Supreme Court in Head v Amotkeog 
Uonufocturmg Company. 113 U. S 9 (1885) 

*New York Cify t^ufing Authority v. MuJJer. 270 N Y 33 



profitable department store which happened to be 
located within Hie proj^ area. •The vanishing stand- 
ard of public use was th|s again' widened- to in- 
clude not only slum property^ but non-slum property 
mi^lhriirliillB the redevelopment of the entire area 
; promised a public benefit. 

In its most frequently quoted dictnm. the Berman 
decision provides implicit support for application of 
''condemnation powers to open space situations in- 
volving neither public use nor uitian redevelopment 
aspects: " » ' 

U IS within ihe power of the legislature to determine 
that the community, should be bea^utiful as well as 
)ieahhy. spacious as well as clean, well-balanced as 
' well as carefully patrolled If those who govern the 
district o( Columbia decide that the Nation's Capital 
should be beautiful as Veil as sanitar>', there is no- 
thing in the Fifth Amendment t^^t stands in the way 

One application of the eminent domain power to 
non-public use situations widely attempted in the 
early decades of the 20th .century was "excess con- 
demnation." This involved the acquis|tion of more 
land th^ would ba directly put to public use for 
^ parks, schools and streets. Typically, the surplus 
land was intended to be' sold off to private develop- 
ers at a nigher price than was paid for it. thus com- 
puting for the public treasury the increment in value 
bestowed upon' land adja'^cent to a desirable public 
improvement. Baron Haussmann financed some of 
his Paris squares in this manner. 

To the extent that exceis condemnation was based 
upon recouping the cqst of a public facility, through 
resale tp private users. Ajnerican courts often refus^ 
to authorize such takings for want of a public use. 
However, if the additiona^land itself wa^o be put to 
public use ^ in providing suitable grounds around 
a public building, or scenic picnic areas beside a 
highway, the taking has been generally upheld.* 

The use of eminent domain to acquire public 
easements for conservation, scenic^ and other related 
purposes has been upheld in many jurisdictions and 
has become an accepted tool for open space plan- 
ning. The Wi^^nsin coulrt. for instance, found a 
valid public benefit in ^the acquisition of scenic * 
, easements along th&' Great River Road.* By defini- 
tion, scenic easements preclude direct public use ex- 
cept in terms of visual enjoyment and other benefits 
external to the site itsel/. Their acceptance by courts 
is another example of widening the scope of con- 
demnation powOTs to achieve a variety of open space 
functions not involving literal public use. 

Another interesting ex]>ansion of eminent domain 
has been in the area of 'land banking/' the condem- 
nation or voluntary acquisition of land for future 
public use or resale: In 19,54, the Supreme Court of 
California hell that predominantly vacant land 
could be acquired by condemnation for private rede- 
veloaroent (Redevelopment A^ncy v. Hayes: 266 P, 



•Kamrowaki v Wiibonsin. 31 WU 2d 256 (1966)^ 
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2d 105. 1954>; This .case differed froo|^BennQn v. 
PatkBT in that it did hot involy^ elimination of 
slums, )nit rather the elimination of an ardiaic sub- 
division plan. The court found benefit to the public 
simply in the objective of putting vacant land to use 
through public acquisition and resale. To para- 
phrase Bermon if the legislatofe fixKls tiiat '*land bank- 
ing" a)id shaping of uiiban growth through the power 
of eminent domain is desiraUe and publicly benefit 
cial, "Aere is, nothing in the Fifth Ameftdment 
which stands in the way" — except money. 



' RegulatioM^ 

« , The power of eminent domain is of course subject 
to the requirement that **just compensation" be paifl 
for the land taken. It would be prohibitive, however, 
for edfiipensatieji to be determined and paid for 
every public action which impinges in any way 
Upon the private owner's fj^^edom. Furthermore, cer- 
tain restraints ufKm property ovniers in similar cir- 
cumstances may accrue to their mutual benefit. For 
instance, the regulatiqn of bulk in relation to lot size 
through con^l of height and yard space may con: 
tribute to the habitability of each dwelling. To com- 
H^nsate. as well as to pr^ide mutual benefit, would 
be redundant. Ultimately, all property owners wou4d 
have to be taxed in order to compensate each other 
for doing what roasdnably ought to be undertaken 
voluntarily. * ^ . 

Public Nuisance AJptement 

The power of public authorities to*prohibit obvi- 
ous "^'public nuisances** \vlthout compensation is 
very old. According to Bridenbaugh (1964: 93): 

By 1690 inhabftants of every colonial village had had 
• to face certain problems urban living vyhich re- 
quired solution not by individual but by community 
effort. In the country a man might construct his 
home, build hi« ftre. dig his well, erect hjs privy, and 
dispose d his rubbish without thought for the well- 
being of his neighb6r8. but in towp these things be- 
^ came objects of community concern and gradually of 
civic ordinance 

Such measures were analogous tt> thef^ corporate 
edicts of medieval towns in Europe./ and probably 
were no more effective. 

Between the. 17th and 20th centuries, refinement 
of the art of nuisasce regulation was slight. Ernst 
Freund (1904: sec. 127) noted that specific munici- 
pal ordinances doalt with the prevention of en- 
croachmefat on the public ways, use of public open 
spaces, and preservation of light and air. But ''with 
regard to land irrespective of buildings, the police 
power is sparingly exercised." The obstacle to the 
use of the police power for systematic dontrol of land 
use lay in the traditional limitAtion of the power to. 
the eliminaHon rather thap the prevention of nui- 
sance. Freund (1904: sec. 29) advocated £i broader 
police power 
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^ The common law of nuisance deals with nearly all 
the more serious or flagrant violations'of the interest 
# which the police power protects, but it deals with 
evib only aftei'they have come into existence, and it 
leaves the detoinination of what is evil very largely. 
toHhe particular circumstances of each case. 

The polise power endeavors to prevent evil by 
checking the te«dency toward it. and it seeks to 
place a margin oi safety between that which is pCT- 
mltted and that which is sure to lead to injury or loss. 
This' can be accomplished to some extent b>' estab- 
lishing positive standards and limHations which 
must he observed, although to step beyond them 
wopld not necessarily create a nuisance at^ common 
law. ^ • ' 

/ 

Euclidean Zoning 

Within twelve years, the traditional reticence of 
the law with resprectMo regulation of land use was 
swept away. In 1916. New York City adopted the 
nation's first comprehensive municipal zoning ordi- - 
nance. This idea spread wildly and by 1926 zoning 
was adopted in 420 American cities with a total 
4>opulatioir of 27 million persons, fComey. *1946: 
159). In that year, the U. S- Supreme Court reviewed 
an Ohio Supreme Court decision which held zoning 
to be unconstitutional. With the benefit of a learned 
brief filed by Alfred Bettman. zoning was finally up- 
held in the landmark decision in Village o/ Euclid v. 
Ambler f»ealty Co.. (272 U. S. 365. 1926). The land 
use revolution legitimized in this case soon ctoie to 
be known as "Euclidean zoning.*' 

Since Euclid, the U. S. Suprelne Court has taken 
little further ftterest in American zoning law, allow- 
ing ^ch state to develop its own docbines within 
constitutional limits. Considerable uniformity 
^ among ^te zoning practices nevertheless has re- 
suhed from the widespread adoption of two "model** 
laws published by the U. S. Departnient of Com- 
merce in the mid-192e*s — the "Standard State Zon- 
ing EoabiiHg Act" and the "Standard City Planning 
Enabling Act." Despite minor variations between 
states as to statutory detail or judicial intefpretation. 
fte law of ^ning in the United States today operates 
substantially as it was priginally^ conceived a half 
' centuptago. ^ ' ' 

ThehSlfnark of t^is system is the delegation of 
state powervto local units of government. Through 
enabling acts.lbe legislature of each state grants to 
incorporated cities, towns, villages, (and sometimes 
counties as to unincorporated land) the power to en- 
gage in land use planning, zoning, and subdivisiT^ 
regulation. This power is discretionary: 
municipalities are not r^uired to exercise it If it is 
used, however, the procedure set foith in the state 
enabling act must be followed precisely. 

A zontng ordinance typically consists of two parts, 
a zqning map and a text of regulations. The map 
divides the entire territory of a municipality into dis- 
tinct functional zones; the text states how land may 



be used within each class of zone. Zones are desig- 
nated by theix predominant allowed use. viz.. resi- 
dential', commercial., industrial. The nftjor uses are 
usually divided into subclasses! such as singly fa;n-. 
ily residential,* townhouse, retail commercial. 
v^%oiesale commercial, and so forth. ' 
' Under traditional zoning practice, uses are ranked 
in priority as depicted in Figure 6. Each use category 
includes uses above it bdt excludes uses below it. 
Thi^ practice, known as ."cumulative" zoning has 
b^n superseded in some communitites by **non- 
cumulative zoning" wherein each use category is 
mutually exclusive. The burden of predicting future 
lantLuse needs and trends is correspondingly greater 
under the latter approach. 

Restrictions on use are supplemented by rules on 
density and bulk. Density limits are established 
through minimum lot size/requirements for residen- 
tial zones, say one-half acre per single fanii)y dwell- 
ing unit. "Hie regulation of bulk, takes the form of 
fibinimum front, side, and rear yard dimensions, and 
height limitations. Fdr hjgh-ris^ structures (whef# 
allowed) bulk regulation may be expressed through a 
"floor area ratio" (F.A.R.) by which the total fl^r 
area in a building is limited to a certain multiple^^ 
the site area on which it stands. An F.A.R, ol ten. 
allows a structure of ten floors covering the entire 
site, or of twenty floors on half the site. 

Zoning influence the ^ay in whidT>*payate land 
may be used and often what it is worth. In ordfer tp be 
constitutional zoning had to be found reasonable 
and necessary to protect the public health, safety, 
and welfare. But on its face, zoning seems to have 
more to do with protecting the private land values of 
some at the expense of ^ers. a dubious purpose for 
the public regtiiatoty power. 

Justification of zoning to the satisfaction of the 
U. S. Supreme Court required a tour de force of legal 
advocacy on the part of Alfred Bettman. counsel to a 
number of planning orgamzations. who intervene 
in the Euclid case as "friend of the court *' Bett- 




figure 6. Hte^chy of Euclidean Zoning aassificaUons 



man's brief argued that zoning upholds t&e public 
health, safety and welfare by preventing cjjsorderly 
and undesirable patterns of land qsage in cities. 
Among several "line* of argument, the one which 
most impressed the Court was based on the doctrine* 
of nuisance. Many regulations having Certain aspects 
of zoning had been approved in the interest of abat- 
ing or preventing a nuisance. The mixture Qf incom-* 
patible land uses^per^e. according to the Court, may 
be equivalent to a nuisance: "A nuisance may be 
merely a right thing in the wrong place, like a pig in 
the i>arl or instead of in the barnyard." Thus the loca- 
tiop of a fattory in a residentisd neighborhood may . 
be pFohibited ihrough exercise of the regul^tory . 
j)ower through zoning. (Ironically, the Euclid case 
involved land zoned for residence but far more suit- 
able and ultifliately used for industry.) 

Warming to its subject, fh^ Court added an embel- 
lishment not suggested by Bettman. namely ih^i zon- 
ing is appropriate even to prevent the mixing of land 
uses of the same kind but of different intensity. An 
apartment house in a single family neighborhood 
was viewed by the Court as: "... a mere p>arasite, 
constructed to take advantage of the open spaces and 
attractive surroundings created by' the residential* 
character of the district/' • 
. TransposeJ'communitv" for "district" and one is 
faced with the dilemmf of exclusionary zoiiing. 
WTiile today's rhetoric is more euphemistic, the bias 
against multi-family housing and all who dwell 
thCTein remains a formidable obst^le to the con- 
struction of low and moderate income housing in 
most suburte Furthermore. ^the "Garden City" motif 
of spacious, tree-lined, single family residenti^ 
neighborhoods has been carried to 4ts logical, ex- 
treme in some areas with mimmum lot sizes of one 
acre or more per home. Zoning. Bettman 's instru- * 
ment to bring order out of the urban chaos, has suc- 
ceeded in producing a chaos of its own. and one that 
far transcends mere nuisance in its social and en- 
vironmental consequences WTiat went wrong? 

Clearly, a major defect in the opa^ation of zoning 
in the United States has been the question of the 
geographic scoJe at which it is administered. At the 
time of the Euclid decision, the outward ex{>ansion 
of metropolitan areas was well underway as depicted 
by the Burgess "concentric ring'J model But suburbs 
in the mid-1920's were still closely tied economi- 
cally and socially to central cities and the latter were 
still expanding through annexation. It was reason- 
able in 1926 to assume the continued dominance of 
central cities over their developing fringes Al- 
though the Euclid case involved a suburb of Cleve- 
land, Bettman viewed zoning as a tool of city plan- 
ning, placing all urban uses in the proper delation to 
each other. 

Since then, suburbs have grown and proliferated' 
at the ejfpense of central cities, actually exceeding* 
the latter in total population in the mid-1960's. Rela- 
tions between suburbs and central cities and among 
suburbs themselves ace characterized by racial. 
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eicpnomic and sociarpolarity. As discussed in Chap- 
ter Two. zoning has become a weapon in this strug- 
gle. 

* . It is conceivable that if the Euclid case were to be 
heard todiy instead of 192fi. zoning would lose 
Bettman. while an advocate/of local control, recog- 
nized the ne^ed for municipal zoning to reflect met- 
ropolitaif need| and realities: ^ 

Insofar as the fact of the location of a mumcipality 
within a metropobtan urban area has a bearing upon 
, these factors of development' trends, land values, and 
appropnateness of use^such fact has a relation to the 
social validity and. consequently, in the last 
* * analysis, to the constitutional vaHdit>' of the zone - 
plan (Come>*. 1946 55). 

'■^ The Supreme Court itself in its Euclid opinion noted: 

thw^ possibility of cases vkhere the general public 
interest would so far outweigh the interest of the 
mLmicipalitv ttiat the municipalit\ would not be al- 
low^ to sjtand in the v>ay 

^ere is little possibility that the Supreme Court 
will e^'er reconsider its decision in Euclid: zoning is 
simpljg tpo deeply entrenched in American soaety to 
df«iire it constilbtJonal But the Court may at least 
re\'iew certain of iKe more controversial applications 
of zoning. Curiously, in its first zoning decision 
sinte the 1920's. the Court on April 1.1974 approved 
' a local ordinance which banned cohabitation under 
the same roof by more than two adults unrelated by 
bloixl or marriage {Village of Belle Terre v. Borass. 
4J,6 U S'^l) Justice Douglas' op*inion actually 
""^harked back to the Euclid rhetenc about green gra?^ 
and private single family neighborhoods It was not a 
promising re-entry by the Supreme Court into tHe^ 
zoning field. 

Two major areas of litigation are presently work- 
ing their 'way upwards toward the Supreme Court. 
One is the issue of lot size and exclusionary zoning. 
Among a torrent of cases in this area {Babcock and 
Bosselm^n. 1973). the rfiost famous is tfie 1975 New- 
Jersey Supreme Court opinion in Southern Bur- 
lington Co. NAACP V. Township of Mount fcoureJ (67 
N J. 151). This case held Mount Laurel s zomng or- 
dinance to be unconstitutional on the grouncj that it 
aoned all (fevelopable land for half-acre lots or 
larger, zoned much of- the town'excftisively' for in- 

• dustry. and in other respects excluded lower income 
people. - 

The oUier (issue currently approaching the Su- 

• preme Court TO^n the land use field is tuning con- 

• trol.*' This techmque involves limiting me number 
of bullding*permits which are issued by a given 
€qinmunity in accordance with some kind of capital 
facilities and growth management plan. The first 
ma)or decision upholding this strategy was a 1972 
cas« from New York. Golden v. Ramapo Planning 

^ BoQti (30 N Y. 2d 359). The issue has ariseil more 
^ recently in the fedSFSTcourts which have reviewed a 
growth' managen)eot plan of the City of Petaluma. 
California. The Federal Distrfct Court (trial court) in- 



validated Petaluma s plan to limit new building 
permits to 500 Pfer year on the ground that it' in- 
fringed the right to travel and migrate' In so doing, 
the Court invoked classic urban theory, noting that 
hmMation of new building on the peripherjf would 
curtail the "filtering down" of better housing oppor- 
tunities. The Federal Appeals Court however re- 
versed the lower court.* citing the intervedidfe 
Belle Terre c^ in the Supreme Court as authority 
for communities to protect their uncrowded chat^C- 
ier through regulator}' controls, 
-nl^jrhe U S Supreme Court unfortunately has de- 
clined to review the Petaluma case. It could lUve 
been the most important land us^ decision?^ the 
decad^. 



Hazard Zoning 

Willie zonin^has often be^ri used as it should not 
have been, it giso has not been used where it should 
have been. \in^ere the public health and safety are 
directly and literalh at stake, the public has a duty to 
limit pnvate excesses in the use of land. This is not- 
ably the case with floodplain and coastal hazard 
areas, seismic, landslide, mudslide, wetland, and 
other areas with severe physical hmitations 

Ironically, efforts to prevent development in un- 
safe places are frequently confused with measure 
which purport to p'reserve the ^pearance of a com- 
munity in the name of 'ecology " As Bosselman 
(1973) h^s- written: "The wolf of exclusionary intent 
lurks behind the sheepskin of ^logical concern/' 
Large lots are in fact the worst of all possible worlds 
They inflate the cost of hou^in/ they preserve little 
in the way of natural ecosystwns. and in hazardous 
areas no lots of anj^'size shmild be permitted. 

Hazardous area rtstrictioris should be evei^more 
constitutional than conveational Euclidean zoning. 
The latter allocates land among different uses ac- 
cording to subjective planning criteria Hazard zon- 
ing IS based on objective measurement of physical 
pher^mena and limits building only where justified 
by n&essity Sometimes, hazard restrictions are 
employed in the form of an overlay upon the basic 
Tuclidean land use zoning. But in companson with 
the ne^ly universal adoption of general land use 
zoniftg. restrictions upon hazardous sites are surpris- 
ingly few in number and weak in impact 

Floodplain zoning in particular has had a labori- 
ous history. Three decades after the Euclid case, 
there sti^l remained widespread doubt as to the con- 
stitutionality of floodplain restrictions which pur- 
ported to protect a private owner from the results of 
his own decisions A seminal law review article on 
the subject by Ehinham (1959) offered an a pnOri 
justification for floodplain zoning based on three 



'Construction InduMtry Association of SonOmo'Couftty v Cif>' 
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grounds: 1) protection of unwar>^ buyers atid inves- 
tors! 2) avoidance of unnecessar>' public costs in res- 
cuing aiul rehabilitalmg the ini^rovident ov^ner. 
and 3) protection of upstreajn and downstream own- 
ers from Increased flood stages due to filling or en- 
croachment on the floodplain Ehjnhatn s ratioitlale 
has proven immensely useful- to courts reviewing 
local. floodplain restrictions It is cited directly in 
two recent decisfons by the highest courts of Mas- 
sachusetts {Turnpike Realty Co. v. Town o/Dedham, 
284 NE. 2d 891. 1972) ^nd Wisconsin {just \ , 
Marinette County. 20\ N.W. 2d 761. 1972). 

One reason for the slow acceptance of public regu- 
lation of floodplains has been the traditional policy 
of the federal government to deal with flood hazards 
through a) structural works to^restrain flood v^aters 
and b) u -d>ter relief to vfctims oTfloods Boin e 
found to t>e increasingly expensive and overall 
losses continued to mount despite biUions of dollars 
spent on dams. Gilbert F White devoted his doctoral 
dissertation (1945) and much of his subsequent 
career in geography to promoting recognition of the 
heed for "non-structurar* measures sudi as land u^e 
controls and insurance as supplements to structural 
flood control works. 

^ In 1968, Congress adopted White's concept into 
f^eral law The National Flood Insurance* Program 
(42 U S.C. sees. 4001 . et sefl ), for th« first time makes" 
flood insurance^ail^ble at subsidized rates to own- 
ers of flood* prone propertS* ^ng the nation's nvers 
and coastlines In order to qualify for the sale of in- 
surance within its borders, each community having a 
known flood hazard area must enter the Flood Insur- 
ance Program by adopting certain measures de- 
signed to curtail further development in such areas. 
So far. more than 13.(K)0 local governments and 
counties have taken the first step to qualify for the 
sale of flood insurance on an emergency basis As 
these communities' receive federally prepared 
floodplain maps, they will be required to adopt in- 
creasingly stringeqt floodplain regulations in order to 
remain in the yogram At last, the lethargy of local 
gotemyents as to the management of their flood 
hazard areasj^ being overcome (Piatt. 1976) 

Many problems remain. White the constitutional- 
ity.of floodplaui zoning per se is no longer in senous 
doubt, there remain important questions as to how.it 
should be administered- In particular, it is impossi- 
ble to prMict with certainty how wide an area will 
be flooded by a storm of unusual magnitude As the 
. risk of danger decreases .with distance from a stream. 



the |ustificatic«v of floodplain .restrictions is corre- 
spondingly more difficult One response has been to 
adopt two or more distinct zones, e.g.. *'floodway'* 
and "floodway fringe" with different regulatiohs ac- 
corniing to the degree of hazard piedicted iri each 
case (Kusler and Lee. 1972) 

Fortunately^ the law is tolerant of the difficulty of 
fine distinctions in zoning Courts normally uphold 
legislative determinations deemed to be "fairly de- 
batable." Only when a regulation is 'found to ba 
completely "arbitrary and capricious" do the courts 
interfere . 4 

Tltis presumption of vali4i^y does not excuse the 
zoning authorities frofn doing the most competent 
]6b possible Planmng and engineering studies, care- 
ful floodpJafn' mapping, projection of future 
needs — in short, anah^. of all geographical 
circumstanQes — should wnacfiie any use of^the zon- 
ing power But where certain studies caanOt feasibly 
be performed or >ield incomplete information, the 
zoning process is not immobilized Protection of the 
public health and safety need not be postponed in 
cases of relatively obvious hA^d 



Towards^^Grepter Flexibility'. 

Apart from special issues of exclusivit>- and en- 
vironmental sensiti\it>-. the current practice of zon- 
ing in the L'ruted States is inbreasiR^ly moving away 
from^he fixed a priori approach of Euclidean zoning . 
toward more flexible techmques Best known among * 
these are "clustering" and "Planned Unit De\'elop- 
ment (PUD) The former involves rearranging the 
g^oss allowed density m a residential developtnent 
so as to redilte minijuum lot sizes atnd leave some 
open space. PUD involves clustermg plus flexibilitjr 
in gross project c|f nsTt>'. types of dwelling units, mix- 
ture of residential and non-residential, htd so on. 

Still another technique in coftimon usage for 
promoting flexibility is the '^special permit" (or 
"conditional use permit") Such permits are useful 
as a meank for giving tentative advance approval to 
particular uses in certain -zones, sublet to revnew of 
thfe circumstances when the use is actually pro- 
posed The "special permit" tedy^Mt* allows public 
- scrutiny of a proposedJiand use at the time and m the 
context in w^hich it arises. And it redufxs the bppof- 
tumties for abuse and/special favors which have loog 
been a moch-critici^ed aspect of zoning administra- 
tion (Babcock. 1966). 
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rV. THE GEOGRAPHY OF 
CONSTITUTIONALITY: THE CASE OF 
SUBDFVISION CONTROL* 



Jf land is needed for iSKrtiial public use, acquisition 
is necessary. But frequently it is desirable for c^tain 
land to be kept undevel(q>ed f(9 purposes o(hei than 
direct use by the public. For instance, setbacks from 
streets and rear yards traditionally have been consid- 
ered important a^ienities in a single family resi- 
dence neighborhood. Each property owner may be 
required by public zoning regulations (and^ posubly 
private deed restrictions as well) to retain such c^n 
spaces at his o^ cost The public may not enter 
these private yard spaces, but the owner is not per- 
mitted to build on them. 

By what thec^ may; such restrictions be justified? 
ix was stated in ChapW Three that any ex&cise of 
the regulatory i>aw9 must be "reasonable/* This is 
legal shcRthand for sewal distinct constitutional re- 
quirements: 

1. The mea»ire must be reasonaUy related to. die 
prelection of the public health, safety, and wel- 
fare; 

2. It* must nd unreasonably diminish the value of 
private property (although some reduction is 
usoa|rapd perhaps inevitable): 

3. It must treat similarly situated property alike 
(U^. Constituti<Hi. 14th Amendment "^Equal Protec* 
tion Caause'l; 

4. It mo^ be enacted with procedural regularity and 
fairness (14th Amendment "Due Process 
(laose'l* 

"ReascnaUeness" then is a yery subtle and com- 
plex concept Tbe.Constitution itsdf (k>es iKit u«e the 
Xsxm nOT cb statutes define it The coiK:ept assu mf?s 
n^ning Only thrcMigh the countles^judidal deQ-< 
sions %vfaidi have struggled to analwe th^ ccm^ 
quenoes of particular regulatory measros. In bet the 
law on this suhfect connsts a catalogue of €act 
situations in which certain OM^sure^ were or were 
niol ImM to bet reasodaMe. Ccmrts'c^en state in (fes- 
peration that reascmablemss depends on the tacts in 
each case. \ 

But whi<£. facts? Certainly ba| all fi^ts of a con- 
troversy are relevant to the issue of constitutionaUty. 
It is frequently stated that regul#ion is proper tb 
tflritrate betviwQ confUcttng i^Wate intmsU but 
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not to|>rocure a pubhc benefit (Mandelko-. 1971: Ch. 
1). This w(mld suggest that courts are fundamentally 
i^^ested in: a] the nature and extent of bene^ts 
^^prat^ by a regulatory measure; and b) the nature • 
.ol ^bctent trf its cc^. Wh»e one group kx indi- 
^vvidual bears the entire cost for the benefit of some 
other grmip of property owners, the measure is in- 
valid as providing a "public benefit*' Where, how- 
evCT. 8<m» (kgree of ova-lap or correspondemre ex^ 
ists b^ween those buntemd and those benefited, the 
n»sufe may possibly be uf^Id. 

A geographic element may be identified in the 
foregoing process: the identification and measure- 
ment of the impacti of a given measure are exercises 
•in spatial analysis. It may be said that ti^ reason- 
Afaiffffi tl^ggfare the ooftsrttiirinmlity dt a iegu> 
lation actually turns on the spatial morphology of its 
rffecfs. ^ 

Let us apply this proposition to some simple 
examples. In the case qf the minimum yard require- 
ment mentioned above. e^:fa hom^wner is both 
burdened and benefited (Figure^A). The burden lies 
in the limitation of the size of structure which may 
be ^ected on e^Ji lot. Benrfit to each lot o%vner 
arises from beix^ protected against a neighbor build* 
ing to ills lot lk» and th€^^3y creating a s^iM of 
crowding. The possible value of having mcne in- 
terior S|m:e is traded ioi the value of maint a ining a 
neighborhood that & sp^dos. airy, and v^dant— a 
classic "GardCT Qty'' ideal, and eminently odnstitu- 
tional uncte^ the EuCiid dodsion. • 

By contrast, if o|ie ^miperty owna* wee sii^led 
out by puUic regulation to devote all of his lot to 
<^>en spacx ioc the bradit of his i^ghbors (Figure 
7B) he would bear the entire co^ and would not 
riiare in the benefit since he joould not live there. 
This would clearly be uik:onstitutional: one party is 
burdened to imrvide a **public bendit" In cbnstitu* 
tional language, he is denied **equal protection (rf the 
law" by being treatMl dtffsently from his similarly 
sifted neighbors. Geographicd and le^ analysis 
.^us coiKSir. The site could only be retained for the 
designated purpose if it is purdia^ at fair market 
value by the surrounding propoty owner or some 
govemn^tal body. The cost would then be reallo- 
cated to the ben^daries or dieir local^goveiun^tal 
surrogate, and cmespondence between spatial Xsa- 
oTcosts and benefits is roughly ^iiieved. 
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The Subdivision Context 

Building and zoning regulations operate strictly 
on a lot by lot basis. If a proposed dwelling complies 
with the use and density requirements of zoning aild 
the sfiuctural rules of the building code, a building 
permit nmst be issued^ But many aspects of l^nd de- 
veiopmeqt are ext^nal to, and tb^^ore not amena- 
ble to, control at the scale of ^.rtrftvidual lots Street 
utilities, sidewalks, local community recrea* 
tion areas, school sit x^ a ll ol these are requirements 
for a viable community. Must they be supplied 
through govemmeDta] expense or can their cost in 
some way be allocated to tlK>se w1k> will directly 
benefit from tl^m? 

The best opportunity for public review of 
community-scale, as distinct from lot-scale, needs is 
tb|4^gal Kt (jt land subdivision. *^Subdiyisiofi" re- 
fers to the division of a large parc^ of land into .a 
tmmber of individual lots. Develc^ment ahd sale of 
these Ic^ are contingent upon fcamal public* ap- 
proval of the subdivision as a whole. Under the 
planning enabling acts of mo^ states, th^ fui^on of 
subdivision review is assigned to local governments 
and aloi^ with zoning is an eitre^ely important 
land iise control* tool. 
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Local ^^emments or plannipg boards ar? au- 
thcHized by the state tegislature to adopt ' subdivi- 
sion regulations/' These s[^cif>' what the comi^n- 
ity< requires the subdivkier to provide as a condition 
to the approval of his plan or "plat " Use. lot size, 
and minimum yard areas are set by zomng. Subdivi- 
sion reg'ulations impose additional requirements 
pertinoit to the project as a whole Subdivision re- 
quirements tvpically specify standards for the width, 
location, and physical construction of roads and 
stre^ to be provided witUn the subdivision at the 
subdivider*s own expense. Water and sewerage must 
be supplied to each loi. either through connection at- 
the developer's expense to public systems, or 
through provision of on-site septic tanks 'and er 
weHs Regulations may require underground siting 
of utility lines such as electrical, gas. telephone, and 
cable television. In short, subdivision regulations 
address the f^ysical aspects of land development 
which are internal to the subdivision boundaries tmt 
extoTial to the individual lots. 

Q^rly. the fulfillment of such requirements can 
be very expensive. Costs of providing required 
fKilities are bine by the subdivider who m^aass 
them along to lot buyers through the sales Te 
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the extent thai such provjisions also benefit each lot 
and enhance its value, there is no constitutional im- 
pediment ^ 

Certain facilities, tfowever. are- not so readily per- 
'ceived to be of value to individual lots >3andaton' 
provision of space for community recreatioh and 
school sites is less visibly related to the value of a lot 
than, say; a we 11 -constructed access road. Developers 
argue that these costs should be borne by public tax- 
payers, not lot buyers The situation shown in Figure 
7C therefore has provoked much controversy with 
different states adopting contrar>^ positions as to the 
constftutionality of such requirements (Brooks, 
1971). At least one stale has banned b>- statute (Mass 
General Lows . Ch 4 1 . sec. 8 1 Q) any requirement that 
a subdivider donate land to the public for any public 
purpose as a condition to plan approval Illinois by 
judicial decision has subscribed to the same rule, 
although It IS widely evaded m actual mibicipal ' 
' practice (Piatt and Moloney-Merkle, 1973)<-^Mean- 
while. three ma)or urban states. New York, Connec- 
ticut and California thKJugh decisions of their re- 
spective Supreme Courts have adopted a tolerant 
view that compulsory* donation of open space for rec- 
reation and school sites may be^ahd under proper 
circumstancesi^ 

If the use of the police jwwer to obtain street space 
IS so routine, why has the use of the same 
mechanisrti to obtain outdoor recreation space 
proven so troublesofee'' A 1951 Pennsylvania deci- 
sion drew the following di5tin(^ion 

It has long been nell settled that the mere plotting of 
a street upon a at>' plan without an>ihing more does 
not constitute a taking of land in a constitutional 
sense so as to give an abutting owner. the nght to 
have damages assessed Shall this principle relat- 
ing to streets which are narrow welWehned. and 
absolutely necessary be extended to parks and 
pia> grounds uhich may be %er>- large and vers* de- 
sirable but not necessary- ' {Miller \ Beover Falls 82 
• A 2d 34 I 

Thus, whrfe vehicular rights-of-way are retdily jus- 
tified as to purpose and width, the court professes 
igncHWce as to why or hdw much land must be set 
aside few outdcKw frolic This dilemma is widespread 
According to Mandelker (1%6: 152). the 'Green 
Belts" of Great Britain are continually challenged as 
to the need fw particular parcels to be restricted 
against building While English courts may give }^ 
dicial notice to the importaijpe of ••amenity/''there is 
no question that the expansiveness of the term "open 
space" is its chief constitutiotial liability in this 
country 

The Bettman Rilionale " 

As early as 1927. Alfred Bettman suggested a 
rationale for the use of the regulatory power to retain 
certain land for open space per se Bettman s 
rationale, not suprisingly. was based on the "Master 
Plan. * Through planning, the seeminfH||ndo^ess 
of human activity was to be in part interpreted, in 



pan infl%»nced. into recurrent patterns having suffi- 
cient objefeftivity to justify- public measures The Mas- 
ter Plan mdy thus be self-fulBlling M 
Bettman first dealt with the general issue as to " 
whether reorealional open 'space may be retained 
through th/public regulation 

• The difference in pohcs or con5titut^nalit> bet\%e€n 
mapp«it streets and mapped small parks or. play- 
grounds IS one of degree and not kind Streets are ^ 
mainly for public convenience and to a lesser de- 
gree for safety aod health TheV afe open spaces 
The small park is primarily for public health^though 
also a factor iii convenience and safety The\' are 
open spaces (Comes 1946 81j 

The harder qu^tion. however, was to justify a par- 
' ticular open <pace requu^ment under a given s^t of 
facts ^ ' ' . ' 

Of one thing \se can be sure and that is that such 
-acuon cannot succeed if taken arbitrarily The pro- ^ 
cedure of 'the acquisition a5^^^ell as the determina- 
tion of the location and extent of the acquisition ' 
must be reasonable This^means m the first place 
that the open space lo be acquired must be located by 
me^ns of a plan In other \sords it is b> locating 
*Me open space as a resul* of* thorough-going and 
conscientious planning and the applicatiof^ of stat- 
able and lustifiabie planning principles that the 
reasonableness of the acquisition of an>* tract of land " 
\Ht]\ be demonstrated iGome> "1946 81». 

Bettman went on to anticipate the problem that 
vsould in fact divide junsdictions a generation later. 
would an open space exaction be valid if it benefits m 
members of the public at large who do not incAir the 
burden of retaining it^ In ike ideal planning uni- 
verse. Bettman suggested, the burdens could 'ber 
equalized by imposing a lax in the nature of a special 
assessment upon those who are unfairly benefited 
and using the proceeds therefron* to compensate 
those property- owners who are unfairly burdgned In 
essence, this concapt underlies the practice of charg- 
ing fees "in heu of dedication" where outright dedi- 
cation IS unfeasible (Brooks. 1971) 

the Problem of Externalities 

In actual experience, the question of eternal ben- 
efits has not been so oasily resolved. Repeatedly, 
open^s^ce exactions or 'fees in lieu" of land are 
challenged as benefiting a wider public than merely 
th^ residents of the particular subdivision. WTiere a 
community has allowediXa^chool and park facilities 
to lag behind population growth, it is argued to be 
unconstitutional to impose the cost of needed land 
on the newest residents rat^CT than spreading the 
cost among all of the community's taxpayers. Im- 
plicitly the developer's case is based on the follow- 
ing syllogism: a) requirements which benefit persons 
who do not share in the burden of such requirements 
are unconstitutional, b) the benefits of open space 
dedicated to public uSe necessarily are enjoyed 
beyond the boundaries of the subdivision at whose 
expense the op^en space is retained, c] therefore, re* 
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quk/ments to retain open space through subdi\ision 
ex^tions are' inherently unconstituflonai 
. External benefits are fi(fenerated b>' many land use 
regulation measures. Vvhile costs-are generally lim- 
ited to those whose land is directly afTected^ ben- 
'efits may accrue spatially o\er a much wider area . 
The question often arises as Id whether the existence 
of such external benefits to Jfrsons not subject to ^e 
restriction ser\'es to^nvaliaate a measure even 
though the burdenedparties are also benefited. 

In the zoning context, persons driving throogh a 
neighborhood may benefit briefly from the spacious 
effect of setback requirements. If it is a historic 
neighborhood, a much wider public may actually 
come to enjoy its outward appearance These consti- 
lute external benefits in that such visitors m no way 
share the cost of maintaining such visual Quality 
Fortunately for ^e art of city planning, courts tend 
tfa View such favorable externalities as ""incirdental" 
to the main purpose of the regulation which is to 
protect each homeowner from his neighbor *s actions. 
The mere existence of benefits to persons or "pub- 
lics ' not subject to the burden is not constitutional ly 
forbidden as long as those who are subject to the/ 
restriction are themselves adequately benefited ^ 

Application of this principle to the mandator)' 
open s^ce situation however has been difficult 
Two opposite -views 9n the importance of exter- 
nalities have been expressed by the Suprenas tourts 
of Illinois^and California. As noted by Haar {1963 
191). these define the polar ex tomes of possible ju-. 
dicial response A closer look-STthe deosions is in- 
structive ' , ' . 

The Illinois case. Pioneer Trust and Sov^gs Bank 
r.^ilJoge o/Mt. Prospect (176 N E 2d 8of 196lnn- 
volved a municipal ordinance which required a sub- 
divider to dedicate for public park or school pur- 
poses one acre of land for each 60 residential lots and 
iRe-tenth of an acre for each acre of business Jprop- 
«1y. In the immediate dispute, the developer of 250 
residential units was compelled to dedicate*6 7 acres 
before his plan wfkild be approved. (The case does 
not discuss nor tunron the unexplained discrepancy 
in arithmetic J The Vourt held the measure to be 
unconstitutional as unfau^ly burdening the plaintiff 
to provide facilities not required of prior developers 

The agreed statement of facts show that the present 
school faoiities of M9un1 Prospect are near capacit) 
This IS the result of y/he total development of the 
community If this *%hT)le community had not db- 
veloped to such. an extent or if the existing school 
facilities were greater Hie purported need sup- 
posedly would not be present 

In a statement that has been widely and perhaps 
undeservedly cited in similar cases across the na- 
tion. the Illinois Court held that no developer shall 
be r^juired to dedicate open space as a condition to 
plan appfoval unless the need for it is "sp^iffcally 
and uniquely attributable tahis activity and which 
would otherwise be cast on the public " In short, 
external benefits are considered fatal. --^ 



The California cas^. /fyres v. City of los Angeles 
(207 P 2d 1. 1*949). involved four separate dedication 
requirements to be made by the developer of a trian- 
gular 13 acre parcel. To be sure, none of these di- 
rectly entailed the preser\'ation of ope;i spate ftSt 
public use. but rather concerned public rights of waV 
and a narrow setback for <^amental planting. De- 
spite the minuscule size of the subdivision and the 
obvious fact that the^dedication requirements woufd 
predominantly benefit the city at large, the cou|( up- 
held the city on the basis that each provision was 
justified by the community plan for the area. It being* 
'assum^ that similarly situated property should be 
treated similarly the Court held: . 

it IS no defense to t^)e cosditions imposed m a sub- 
division map proceeding that their fulfuIlmeDt wilJ 
. ^ • incidentally benefit the cm* as a whole 

WTiether "incidentar' or not. the facts ofAvTes spealc 
eloquently to the proposition thaV given reciprocity 
of burden in accordance wilh a master plan, the fact * 
that external benefits exist i%ii3UDaterial.* 

Cases since 1961 ha\^ lai^el> upheld local open 
space requirements w ith var>ing degrees of discom: 
fort regarding the extemaliti^ isaaf . Biilings Proper- 
ties Inc V yelJoHStone County (394 P 2d 152. 1964), 
declared that if the "specific need" for jiublic open 
space \)ere created by a subdivision. th4n the sub- 
divider was chargeable with the burden/ven if some 
benefits were generated extemally^^us the Mon- 
tana Court tiptoed past tte Pioneer trust dilenupa by 
not using the ^ord "uniquely.'' 

Two years later, the VVisconsin CoUrt in Jordan v. 
Village of Menornonee FaJJs N W 2d 442. 1966), 
concerning a "fee-m-lieu of dedication. ' restated the 
VeiJoH'Stone position on^xtemalities more strongly , 
.^suming that the dedication requu-ement is jus- 
tified by the need created by the subdivision itself 

We do not consider the fatt that other residents of 
the Village as well as residents of the subdivision 
may use a public site required to be dedicated 
by a subdivider for school park or recreatiortah pur- 
poses material to the constitutional issue This is 
also true of public streets 

Although it cites the Pioneer Trust rule favorably* 
Jordan makes the important observation that it must 
not be "so restrictively applied as to "cast an un- 
reasonable burden of proof upon the municipality 
which has enacted the ordinance under attack/* 
Thus, external benefits are "immateriar* if internal 
benefits justify the ordinance. Furthermore, the court 
presumes that such internal benefits exist b^ufse 
the local elected body has so determined in passing 
the ordinance 

The externalities problem has been especially 
troublesome to the practice of requiring "fees-in-lieu 



•Od<f}y efx>ugh th« 1961 Pioneer Trust^^ision purported to 
reiy upon the 1^9y4>Tpi caw despite th^ir obvTOus difference* 
Com mef) tutors have suggested the Utinois Court mi%rmd Avt^ 
entirel> 
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. of dedication" in certai|) cases. Since fees are usually 
imposed' when the subdivision is v^r>' small 91 has 
no suitable land for open; space, the facilities pur- 
chased witlwsucfa fees presuiBably will be outside the 
subdivision itself, thus creating mostly external ben- 
efits. The recent Califorma.case. Associated Home 
Builders of Greater East Bay. Inc. v City of Walnut ' 
Creek (4d4 P. 2d 606. 1971). confronted this issue. , 
Wliileicoafinning the constitutionality of such open 
space requirements generally as necessary to mi^* 

. gate the "melancholy" loss of open space due 10 
urban sprawl, the court took a cautious position on 
externalities: 

VMjether or not siM:b a direct connection [between 
benefits created by fees and the subdivision pa>ing 
them] IS required by constitutional considerations, 
section 11S4^ provides the nexus nhich concerns 
Associated The act requues that the land d^icated 
or the fees paid are to be used onh for the plirpose of 
providing park or recreational facifitaes to serve the 
subdivision and that the amount and location of 
land or fees shall bear a reasonable relationship to 
the use of the facilities b>- the future inhabitants of 
the subdivision ^ c . , 

The New York Court of Appeals had not been 
forced to such qualification when it confronted the 
issue of fees-in»lieu of dedication in /enod. Inc v 
Village of Scorsdole in 1966 It was there held that if 
the need wer^ created by the particular subdivision, 
it was permissible for fe^ "to go into a fund for 
more park lands for the village or town " TheCourt's 
chigf concern was that suchM^nds be earmarked as to 
purpose, and not necessarily as to location within 
the community* 

Of the cases herein considered, /enad most closely 
approaches the doctrine of-Ayres that conformity 
with ^ plan eliminates the ^eed to be concerned with 
externalities According, to. Chief Judge Desmond's 
opinion, open ^ace requirements or fees-in»lieu of 
dedicatkm do not ccm^xlse^'a tax at all byt [are] a 
reasonable form of village planning for the general 
communit>' ^ood ' Moreover, "This was merely a 
kind of zoning, like setback and side*yard regula- 
tions, minimum Aize of lots, etc/' Thu§. more 
explicitly than in Jordan, comparison is made with 
other applications of the potice powet where exter- 
nalities are not only harmless but are actually the 
main purpose of the regulation 

Geographic Variable in Open.9^ace 
Planning 

TheToregoing djscusfton has centered on the van- 
able of quantity of open space to be provnded. The 
owner developer naturally is concerned with this 
variable to the extent that his costs vary directly with 
the amount of land which he is require<) to set aside 
Also, it IS often assumed that the benefits from open 
space are also proportional to the quantity^of land set 
aside. Most public park agencies measure their prog- 
ress in terms of "acres per capita." 



In reality, neither costs nor benefits are necessarily 
proportional to the quantity of land preserved as 
open space Of profound importance to both-sides of 
the equation are several other variables such as quaJ* 
ity. shape. location, spacing, and design of- open 
space facilities. As open space planning becomes 
more sophisticated, disputes over the mere quantity 
of land required io be set aside may be avoided 
through trade-offs with other variables 

In^ terms of quality, for example, many com- 
munities are willing to credit toward the developer's 
mandator>'» quota certain areas that he otherwise 
cannot or shijuld not develop an>'way. such as wet- 
lands. floodpIains« and steep hillsides. An en- 
lightened policy might in fact encourage the dedica- 
tion of such areas by granting density bonuses* on 
more suitable land elsewhere within the develop- 
ment ' \ 

The question of shape k perhaps less often a odn- 
cem to either the private or«<fae public decision 
makers It has been obser\'ed by y^^'^^ ^ \Nn\1e 
fl968j, however, that the ques/ion of shape or 
"linearity" bears a direct relationihip to the distribu- 
tion and quantity of benefits g^erated' the more at- 
tenuated the open space, the more interface with de- 
velof>ed residential land, and in many cases, the 
more varied the potential for individual use such as 
hiking, nding^ cycling dog-walking, and the like 
Happily, the more atterruated the open space can be.- 
the better the developer will probably like it Trails 
and "green strips" can be designed iritb a subdivi- 
sion mgeniousU and add to its marketability with- 
out substantially reducing the amount of buildable 
land' In Illmois where 'subdivision open space re-* 
quirements are theoretically prohibited many de- 
velopers are providing such 'extended ooen spaces" 
voluntarily 

Tile questions of location and spacing probably 
have the most bearing on the generation of benefits 
external to the subdivision A five-acre tract required 
to be located* at the center of a 100-acre subdi\nsion 
might be considered to create benefits only within 
that subdivision, ami therefore be "constitutional" 
according to the externalities test The same five-acre 
tjact. havfng the same value to the developer, if lo- 
ca'ted on one edge of the subdivisron would presun*- 
ably benefit an area extending outside the subdivi- 
sion: the externalities test might dec^e this to be 
Unconstitutional." In many casesThowever. a 
peripheral location would be <lesirable to link up 
with a school site, a regional park, or the counterpart 
open space dedicated by an adjoining subdivision. 
By combining piecemeal fragments of open space 
into a mo^ comprehensive pattern or system, more 
substantial benefits may accrue to the entire com- 
munity, and particulariy to the subdivisions directly 
involved. Where a wetland or other natural feature is 
partially preserved in ohe subdivision, it certainly 
makes sense ta carry the preservation into the next 
development. ev'Bii if it involves a p^ipheral loca- 
tion for open space inquired to be dedicated- 
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The fallacy of interpreting eonfetitVitionality in 
pterins of externalities is therefore apparent, if applied 
literally,, each subdivision would have tdbe planned 
as a universe in itself. This would. actually require 
more open space to be retained per cai^ita due to 
inability to take advantage of the economies of scale 
suggested in the pooling or combining o£ individual 



contributions. Far more rationales the relaxed viev^ 
expressed in the Ayres and /enad cases that, given 
^reciprocity of burden irraccordance with a master 
plan for thk entif6 conunqnity, the generation of 
f^orable externalities is chappy result, not one to be 
feared. . ^ « 
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V. Ttf/ GEOGfcVPHY OF GRANTSMANSHIP 



Earlier chapters have distinguished between the 
acquisitieij power and the regulatcvy power as alter- 
native tooU tfx the effectuation of a public land use 
policy. It was stated that regulation without payment 
of compensation to the prop^ty owner affected is 
valid "to prevent &j)d>Bc harm'* whereas acquisi- 
tion wid) i>ayment of full compensation is required 
to "provide a public benefit In prM:tice, these con- 
cepts become rather muddled as local, govOTiments 
attempt to avoid payxnamt of compensation by 
characterizing most ibeir efforts to retain open 
space as "necessary>o prevent public harm/' The 
law of land use c^^trol largely consists of the efforts 
of courts to define which non-compensatory i^gula- 
tions are valid and which are not ^ 
There is no question however that if public accen 
is desired, compen^tion is necessary. The regula- 
tory power may validly limit building in unsuitable 
locations such as floodplains but this does not imply 
that the general public may enter such land. Open ' 
space ffx outdmk recreation (x other direct use by 
the public must be acqu^|ML ' - ^ , 

The interest to be acquired depends upon thepuc^^ 
pcae to be served. The establishment ^ a public pyu^ 
normally requires acqui^tion of the fee sid^^le— the 
public takes over domplete ownenhip or the land 
after paying the private own» its fsif market value. 

' When a more limited puUic use is contemplated, an 
'>as^nent" may be sufBdent. A public trail may be 
extended across private land thnnigh public pur- 
chaae of "easements of access.'' EasemCTts may serve 
other purposes such as fishing, duck bunting. 
snownx)biIing, or boat-launchii^. Where physical 
aoceas is lequiied but the ""view^crf priv^ Imd 
from a public highWay vahta^ pmnt is worth pre- 
serving, die public may acquire a "scenic msement" 

^diD bieianiras a^^ronservafton enemesl" or ''ease- 
ment of devel<q>inent rights"). 

.Alternative metlKxb'of public Kquisition were 
shown in Figure 5. Unless the private^owna gives 
the land to the public or bils to pay taxes on it. 
acsquisltiini^ Umd far open space involves either 
vcAuitary sale a negotiated inlce or cc»npulsGry 
sale under tbm power of eminoit domain. In dthar 
caae/the limitfng fiKtor is not legal authority but 
mcHiey. It is weU within die renopiired powers of 
^yvemment to acquire land for public open space 

^^ jnnpqaaa |»ovided that it pays fair market vahie. 



* Tbit diaptar it bwad in part oe im w rnOx by suthor fpoo- 
soitd by Canpmwtkw MstropoilUs Jifb^y^ Prdj&d ci the 
A s witi s Uuii ol A nmirm Caogi ap bif t aadsr s swot from tbs fU- 



Local govemyments have essentially three sources 
pf revenue out of which to obtain money for open 
space acquisitionjipropaty taxes, bonded indebted- 
ness, and intergovernmental transfers. Property 
taxes are already very high in most communities 
where open space is needed. Schools, public safety, 
wel&re, and other public needs often require more 
revenue than can normally be raised from local 
sources. Only the wealthiest communities can affcffd 
to purchase open si^c^ directly out of property 
taxes. 

Bonds have the disadvantage that they must be 
repaid! either from taxes in the futurl (X> from rev- 
enues generated by the facility which they 0nance. 
The f^m^r, known as ''general obligation bonds" 
merely pc^tpone the burdra of property tax^ and 
again must compete with other nuHe pressing publi^ 
ne^is. "Revenue bonds" are obviously inapplicable 
to th^^MXIuisition of land which will be open to the 
puUic free of charge. (Even where admission fees are 
coDected they are usually devoted to mai&tenazu:e 
and imim>vement of the facility, not defraying the 
oc»t of its cniginaLpurchase.) 

The principal £kme of r^enue to local gov^n- 
ments f(ff the acquisition of open space isihe ''inter- 
governmental transfo^.^'Many states have autfacaized 
some form of land acquisition assistance to local 
governments, such as the "Self-Help Program^ in 
Massachusetts. But the most important source of^ 
money {<x the acquisition and improvement of open 
space has been ttie federal government Since 1961. 
Congress has created two programs to provide assis- 
tance fot open space purposes to states and local 
gavemments. One of these programs was phased out 
in 1974; the otho' condnues today. This chapter wUl 
assess the remits of both programs in teims of their 
purpoaeSi the ^kitt under which ^tfaeii funds have, 
been allocated, and finaUy their results in ttie fields h 
is postulated that the physical impacts of the pro- 
grams are a geographical mirror of the legal con- 
straints undm which the programs have been ad- 
ministered. ^ 



The Federal Open Space Programa 

The Open Space Land Program (OS LP) was estab- 
lished in 1961 (P.L 87-70) uncter the Urban Renewal 
Administration and later became a division of the 
Deparment of Housing and Urban Development 
(HUD)Lntil the Program's demise in 1974. During its 
brief and imcarious dxistedce. it made fon^ 4,500 
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grants totaling $660 million which contributed to the 
acquisition of about 500.000 acres of land.^ 

The Und and Water Conservation Fund (LWCF) 
X^as establish^ in 1965 (P.L. 86-578) pursuant to the 
recommendations of the Repc^ of , the Outdoor Re* 
creation Resources Review Commission. It is ad- 
ministered by the Bureau of Outdoor Recreation 
(BOR) and continues today as dieprim^ soured of 
funds for open space ae%]uisition. both for federal 
agencies and on a matchiog grant basis for states and 
loc^ governments. By March 31. 1973 BOR had 
made 10,506 'grants to non*federal recipients total- 
ing $730 million. (Unfortunately, BOR does not re* 
ccNrd aa^iges of the land it helps to acquire.) 

These programs demonstrate the ambivalence of 
national pohcy on land use mratioi^ in Chapter 
Two. BoQ^Mere established in response to public 
indignation cbnceming loss of open space. Instead 
of modifying existing federal policies in housing, 
highways, abd taxatibn which promoted urban 
sprawl. Congress created the open sp&ce programs to 
counteract them. By.pitting anti-development meas- 
ures against {m>-development glides, the objec- 
tives of each were mutually in conflict and c^tainly 
more expensive to accomplish. 
*-^The Open Space Land Program was quixotic from 
the oujset. A 1961 Bureau of the Budget report (un- 
published) recommended to President Kennedy that 
at least $5 billion should be auAoriz^ to meet im- 
mediate open space needs. Congress replied by au-, 
^ thorizing $50 million-one percent of the amount 
recommended. The Program's lifetime total expendi- 
ture of $660 milHon is dwarfed by annuo] budgets 
for defense of $80 billion, for agricuJture of $6 bil- 
lion. f6r (outer)>pace of $4 biliion.^tod^ forth. The 
Corps of Engineers alone has speiifover $10 billion 
oil flood control projects since 1936, many of which 
would have been unnecessary if downstream flood- 
plains had been acquired for public open space. 

This token gesture was expected by Congress to 
remedy everything wrong with land use in met- 
ropolitan areas: 
t 

It IS the purpose of this title to help curb uit^n. 
sprawl, and prevent the spread of urban blight and 
deterioration, to encourage more economic and de-, 
sirabie development, and to help im)viae necessary 
rectpational. conservation, and scenic areas IPX. 
87-70, sec. 701). 

This marketing^ist^ objectives was supplemented 
by the Committee Report which expected open space 
preserved undn* the Act to influence the **shape or 
direction of urban devekqment"" The OSLP was to 
be all things to all voters. 
^--"-^TTie Land and Water Conservation Fund was more 
soundly conceived both in its fiscal and in its statu- 

*Whilt no kx^ luadKl tba OSLP im^m^ to dfact 
tiooe H bav ooi been repeaUd. This diaoitaitbn therefm m]] use 
the pyeeent tense far bolh profiams 

" 1961 t;^. Code Co ap — ^n al and Adniibstrotive Nevrs, 
"Legislafftve History- Housing Ad of 1961. ' p I97a * 



Jory purposes. It draWs its funds largely from ear- 
mar ked<sources: entrance fees to national parks, 
motor boat fuel taxes, i»oceeds from surplus property 
sales and certain royalties on offshore oil leases. 
Congress has gradually raised the annual authoriza- 
tion for LWCF to a present level of $300 million. 
However, in most years the authcuized amount has 
not been completely appropriated. 

The purposes of the LWCF were drawn directly 
fiom the 1958 Act (P.L. 85-470) which created the 
Outdoor Recreation Resources Review Commission: 

. . to assist the preserving, developing dssunng 
accessibility to all citijens of the United States of . 
America . suc^yucJify and quantity of outdoor 
recreation resoml^ as are necessary and desirobh 
for individual active participabon in such recreation 
and to strengthen the health and vitality of the citi- 
zens of the United States (emphasized language 
found in both laws). 

This emphasis upon land use /unction is quite diff^- 
ent from .the HUD statutory stress upon urban form. 
Activity rather than land per se is the concern of the 
LWCF. 

In general. Congress has provided very little guid- 
ance in either program as to where federal ^funds 
should be'^pent, for, what kind of land or physical 
facility, or tor whose benefit. The broad objectives 
quoted above embrace much more than could possi- 
bly be accomplished with the funds aVaUable. 
Merely the OSLP goal of urban shaping, for in^Kice. 
if applied to the 34 milhon acres of urban territory in 
1970 would require vastly more than'the half'milUon 
acres acquired in the entire history of die legislation. 

Given the pereimial scarcity of funds for open 
space pui^(^e$. hard choices in their allocation are 
inevitabl^Cbmpetition has been especially notice- 
able in three" aspects of fund allocation: 

1. Fiscal — Cojnmunities obviously differ in 
their planning skills and ability to raise tbe 

^ *iocal ^hare'* in oidej, to qualify for federal 
grants. Both progpams nevertheless are adminis* 
tered -on a 50*50 basis regardless of local fiscal 
' ^ opportunities. Application for hinds must jbe in- 
itiated by the recipient regardless of wbeth^ cm* 
not it has a plarming staff or any ^pefience in the 
fine art^oT grantsmanship. 'Many coitmiunities 
have itever applied for or received a iederal open 
space 0ranf . 

2. Ftlnctional — Both pn)grams offer fun^ for 
the acquisition'of public open space and for the 
improvement of open land once it is in puMic 
owneiship. No preference is expressed by Con- 

• gress as to which *should take preference over the 
other where acquisition and d^elopment "needs 
are^^in competition within a giv^n state. Thus 
iimer city, sif^mming pools, must compete 'with 

" exurban nature preserves, with the outcome left 

' to political clout rather than to federal pricmty. 

. 3. GeograpfiicaJ — The OSLP during its check- 
ered existence was oriented toward metropoli- 
tan areas while the LWCF hvated rural projects. 
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Litile direction was provided wiihin metropolis 
Xaai areas, however, in allocating tnoney between^ 
central cities and suburbs. VVitlr the demise of ' 
* Ihe HUD program, the LWCF must cover urban 
^reas in addition to non-^ift^tropolitan areas. The 
aUQcation between these competing geographic 
regions, is not specified under federal statute or ' 
regulation. , ' * • 

In pl^ce of federal 'direction as to these areas of " 
competition, both the OSLP and LWCT vest consid- 
erable weight in '^comprehensive plans" prepared by 
state or regional planning agencies. The knotty protn 
lem of determining priodties.M thus delegated to 
non-federal agencies, although under both programs 
considerable latitude for federal revieW and approval 
~ of individual projects has been retained. VVith^ch 
reliance placed upofl open space planning, the ques- 
tion naturally arises as to whether such flans pro- 
vide the specific policy guidance which is lacking in 
federat law. A clos^ look at the regional open space 
planning process is instructive. 

^^^anHing fox Open Space 

-Comprehensive planning is an amorphous term. 
Section 703 j(a) of die original OSLP law simply re- 
quired that there be comprehensive planning for the 
area in which an open space grant is beinc sought, 
and that such open space be ''important to the execu- 
tion.of ' such a plan. No criteria were provided as to 
what the comprehensive plan should includ^ or 
strive for. • a ' 

^ In 1970, this requirement -was modifierf to require 
4hat open space assisted under the progratn must b^ 
**a part of, or . . consistent with, the compreh^n- 

. sively planned (development of the urban area." Thfe 
Committee Report clarifies this change as follows: 

Adding this alternative standard of cxtnsistency with 
'comprehensive planning would help make it clear 
that the unitied or officially coordinated open space 
program should be closely related to. the nature of 
the' Individual proiects b^njg assisted.'' 

On the BOR side. Section 5 (d) of the 1965 Land 
and Water Conservation Fund Act provides a more 
definite statement on planning; 

A comprehensive states* ide<»utdoor recretftidn plan 
shall be required^ prior to the consideration by the 
Secretary of Hnanciai assistance fof acqbisition or 
development projects. ^ . 

The State Omiprehensive Outdoes Reer^tion Plan 
(SCORP) is required to name a liaison agency to 
evaluate supply of ^d demand fcx oi^tdoor recrea- 
tion, and to include ap iiApIeftentation program. 
Sensibly, the outdoes recieationi plan must be cross- 
referenced with any pth^ ^te comprehensive plan 
«nd should beJ)Med cm thf s^me population growth 
pro)ections. ^ — 



The SCORPi of course, i^ an activity pl^i, not a 
land use plan. The use oflhe term ''comprehensive" 
with respect to both kinds of plans^is confusing. In 
neithet case is it cl^ar Whether comprehensive 
. should betx)nstnied geographically, substantively, 
or otherwise. 

Both HUD and BOR grant appfications are^subiect 
to still "another planning requirement, namely that 
expressed in Office of Management and Budget Cir- 
cular A-95 {based on Section 2(M .of the Demonstra- 
tion Cities and Metropolitan E^evelopipent Act of 
19661, The A-95 procedure requires the designation ' 
^of a "clearinghouse" for each slate or region, to 
which all applications for federal aid originating ' 
within, such jurisdiction will be referred. The 
clearinghouse is required to evaluate the signifi- 
cance of the proposed grant to ^state. areawiHe, or 
local plans and programs, as eppropfiate." As to 
open space grants, the clearinghojise must consider 
the impact ofthe proposal upon:' 

* Wise development and' conservation of natural re- 
sources, including lantj. water, minerals. 'Wildlife, 
and others. . Adequate^ oirtdoor i^crealion and 
open Space; pr9tection of areas of unique natural 
beauty, histoncal. and scientific yjterest; ^ ^ 
The A-95 clearinghouse tbereft5>«^ij theoretically 
an additional level of scrutiny to ensure that the use 
of federal funds is related to the implementation of a 
comprehensive plan. Theory breaks down, however, 
in the case of HUD applications where the clearing- 
house and the' comprehensive planning agency are, 
usually one and the san)e In the case of BOR, a 
statewide clearinghouse is normally a different . 
agenc:>^ from the **state liaison agenc> " and therefore 
may perform a more probing review. ^ 
A comparison of theregional open space plans for 
Chicago* Boston, and Hartford discloses striking 
.similarity in result. Each reflects a regional perspec- 
tive that merges constituent communities, ethnic* ^ 
populations.' and- econohnic diversit\\into a vast 
, h>l>otb^ical regional publia I'he open space needs 

* of this*public3re then assumed tol)e "regional.open 
space' —large in size, ctutlying in location, and pre- 
dominantly natural in condition. In short, the plans 
reflect- a middie-clas^. suburban, ''conservationist" 
point of view. - * 

The plans tend to be rather unrealistic, particu- 
larly in the case of the Northeastern Illinois Planning 
Commission (NIPC). Long-range {ifAl993 is iong- 

• range) deficits are discussed but littie priority is 
given fo land in immediate danger of loss. Tough- 
nrinded. politically unpopular recommendations are 

^ avoided in favor of generalized recommendations.at 
a Utopian scale. The Metropolitan Area Planning 
Commisskm (MAPQ of Grealef Boston at least refers 
to specific geographic locations by name 
Each plai^ tends to **reify" open space or consider^^ 



197QVS CodieCbn^)ndAdmm Sewn. P L 91-609. Ugub- 
9V* Hblary. p. Sa02 



" Office of Management and Budget. Circular A 95 Revised. 
March 8. 1972 Mcs> S(2). (4) and (5) 
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It IS assumed for purposes of comparison that fair- 
ness exists in the distribution of federal funds if alio-, 
cations are in proportion with population of any 
given geograph^afsubdivision of the United States. 
/Of course, remote lands acquired for national parks 
may benefit a much wider population than those of « 
the region or state in which they are located. But a]l 
of the grants under consideration here are to sttfte 
and local, governments, and presuiriably were used 
for facilities of relatively localized usership. Tabte 3 
compares grant activity with the proportion of the 
U.S. population in each qu^ntile of ten states, ranging 
from most to least populous. Contrasting distribu- 
tion theories are observable. In the case of HUD. the 
number of projects is almost perfectly in tune with 
percentage of population for each group of states. 
Dollar allocations are skewed tdwards^he more 
populous states, reflecting the prevailing higher 
costs of land. Overall, the HUD pattern displays a 
definite preference for prbjects ifl thje more ur- 
banized states. 

BOR on the contrary has maintained an almost 
consistent level of projects funded regardless of 
popflkion. Dollar ahiounts ar^^^erved to d ecpease . 
bul fflfproportionally with popWation JThis skew in 
favor of less populated states is deliberate. The Land 
and Water Con^rvStion Fund Act provided that 
two-fifths of available funds should be divided 
aqnong the states equally, with the remaining three- 
fifths to be allcMDated according to a formula to be 
devised by the Secret^' of the Interior. Population 
affects distribution of LWCF monies- only as one 
component of the latter formula. 

It is argued by Kenneth Hamnuond (personal 
conmiunication) that '*to criticize the distribution of 
acreage. A ten-acre park in the middle of a city^nay ' funds to the more rural areas makes little*more sense 
be^ar more beneficial thanJl£)QP acres-far from popu- than to criticise the distribution of prop support 
lated ireas. Also ten one^^cre- "vest pocket parks" funds or reclamation project funds sinceXwCF was 
scattered through a city may be more beneficial than specifically devised for purchase of lands in the hin- 
a single ten-ao&^acant open space in the same city. terland; ..." Hantmond observes that most of the 
Location, size, shape, distribution and design are aJl ^support for theLWCg" Act was from outdoor recrea- 
determinants of the public value of open space tion interests ah4 pfiBcials of rural states. However, 
facilities. The physical resits of the federal match- in his own monograph (HammOnd. et oi. 197#: 30). it 
ii^g grant programs must therefore be viewed in vari- is noted that the Report of the Outdoor Recreation 
ous ways and at different geo^ra'phic scales in order ' Review Commission, from which the^LlVCF sprang, 
to asse^ how well the system has performed. concludedr '*!) Outdoor recreation opportunities are 

\ m '- 



TABLE 3. :FEPERAL OPEN SPACE GRANT ACHVITY BY QUINTILES OF STATES (RANKED bV POPULATION) 
' (Dollars in Millions) * 





1st 


2nd 


3rd 


4th 


5th 


Total 


% U.S. PopulaUon' ^ 


50% 


24% 


16% 


7% 


3% 


100% 


HUD 














Grants 


2155 (51%)' 


958(23%) 


697 (17%) 


♦ 274 ( l%] 


73 ( 2%) 


4,117 


Amounts 


S326 (60%) 


$-111 (20%) 


$ 76 (14%) ' 


$ 22 ( 4%) 


$» 5(1%) 


$540 


BpR 










Gr^ts 


2122 (20%) 


27B9'(27%) 


2006 (19%) 


^1806 (17%) 


. 1741 (17%) * 


10.464 


Amounts 


$314 (44%)' 


$152 (21%) 



$ 95 (13%) 


$ 90 (13%) 


$ 65 ( 9%) 


$716 



Sourer Goinputod by the author from HUD cUu through )une 30. 1972 and BOR data through March'si. 1973 



it as a commodity in its own right apart from the 
system of land uses into which it fits. Techniques to 
control Aban sprawl other than fee simple acquisi- 
tion are given little considerslipBK The Boston plan 
includes ^n excellent supplementary study on 
**Opm Space Law'' but its region^ plan does not 
pinpoint where regulatory measured should be used 
In lieu of acquisition. The emphasis upon outright 
public purchase, of course, is a direct reflection of 
the federal legislation to which tlie plans are re* 
sponding. 

In general, the plans provide little guidance as to 
which open space grant applications should be re- 
|ected or which should be preferred ov^r others. In 
practice, few if any have been turned down'^ at the 
regional level. The order [and location of projects 
aided by federal funds have been determined less by 
regional plans than by the '^marketplace" of actual 
requests. The "geography^rf grants manship." not the 
regional plan, is the more decisive influence upon 
federal fund' allocations.^ 

Resu^ of the Federal Progi^ains 

The HUD and BORTrograms together by 1973 had 
assisted in the acquisition by states and local gov- 
emments of aboi^ 12 million acres or about 1.875 
square miles, slightly less than the area of Delaware. 
This compares with a national total of 36^ihillion 
acr^ in state and local park systems and 33 million 
acres in national park facilities, as of 197J0. Thus 
state and local holdings have been increaseo^b^Jpur 
percent and the nation s total stock of public recrea- 
tion landiDy slightly under two percent (excluding 
LWCF acquisitions by federal agencies). 

There is more to open space planning than mere 



more urgently needed near m^tropolttan areas; and 
2) Across the country much land is now available for 
otJtdobr recreation but it do^ not effectively meet 
the need [due to its location^' Another response is 
simply that 40 percent of thelentire Land and Water 
Conservation Fund is eannarked for federal agency 
use. much of which is speift ih niral areas. 

We are faced with a pragdiatic insight. The HUD 
program was administered according to a rough test 
of parity with population an3 iiAan needs; it has 
vanished. The BOR program is-design^ to cater to 
rural recreation intwests and legislator! from non- 
urban states; it survives^ and, has trebled in au- 
^thorized spending level (from $100 million to $300 
pillion per year). The vresult that underpopulated 
^ates such as Nevada and Alaska receive iar more 
federal assistance per capita than urban states is ap^ 
parently the price of having any^^ral aid available 
to the latter. . 

This impression is further coniPjied by Table 4 
whicii displays the apportionmenfof federal funds 
between metropolitan and^ non-urban areas within 
states Strict comparison is impeded by the different 
reference areas used: somp projects in SMSA's are 
not in "cities of more than 25.000 population" and 
vjce versa. However, the general direction of flow is 
apparent. » / 

Two questions. logically follow First, to what Sx- 
tent have the two programs offset each other (during 
^ the existence of the OSLP) to achieve overall equity 
in the allocation of federal funds? Second, how hav^ 
funds been distributed among various sub-state reg- 
ions, such as primary central cityi suburbs, other 
SMSA's. and non-SMSA's? ^ 
^Combined allocations to each of the named reg- 
ions are depicted for Massachusetts. Connecticut, 
"^d^^nois in Figure 8 In each state, non-SMSA's 



TABLE 4- URBAN-RURAL DISTRIBUTION OF HUD 
ASD BOR OPEN SPACE FUNDS 
(as of January 1. 1972) 



HUD* 




B0R3 




Inside SMSA s 


% of HUD 


Urban 


% of BOR 


2132 Projects 


82 




$287^16,000^ 


90 


$191,800,000 


32* 


302.554 Acres 


87 






Outside SMSA 's 




Rural 




482 ProiecU 


18 






$30,472,000 


. 10 


$399,700,000 


68 


46.507 Acres 


h3 






TotoJ 








2614 Proieeti 


100 ^ 






$317,986,000 


100 


$591,500,000 


100 


349.361 Acrei 


100 







Souross: 

1. 1971 HUD SUUstkaJ Ytebook. Tabi« IS* DsU U for Unde- 
vtlopsd Lftnd Subpfogrvn only ' 

2. BOR unpublished d^. ' Urbra ' U deAM it • aty of more 
tbaa 25.000 (VWCF Mm! atency scquitition not in- 



'ar^. treats better than their share of state population 
woold indiwte. and other SMSA's fare worse. The 
former effect is explained by the heavy preponder- 
ance of BOR funds spent in ^ch state on acquisition 
ajid development of state 4)ark lands in non- 
metropolitan Jocations. Under their State Com- 
prehensive Outdoor Recreation Plans, states often re- 
tain a substantial, portion of BQFT funds for use by 
state ^agencies'. HUD b^ contrast has dealt . largely 
with local governments*. 

Underallocation to *'other SMSA's" appears to re- 
flect a4ack of initiative in (Qualifying for funds due 
perhaps to less experience with grantsmanship 
than is the case of the primary SMSA in each state. 
. The central cities. Boston. Hartford .'and Chicago, 
lie at or below jthe equity line. Boston, with 11 per- 
cent of the population of Massachusetts, has bene- 
fited from a sizeable share of HUD funds (22 pCTcent) 
spent in the state, together with a modest flow of 
BOR funds 1o the Metropolitan District Commission 
for recreation facilities within the city limits. HUD 
funds spent in Chicago and Hartford were propor- 
tional to population, but BOR allbc^tions were very 
low in Chicago and zero in Hartford. Causing those 
cities to fall below equity. 

The suburbs of Chicago and Hartford, by contrast. 




♦4 




^ 



Figure 8 Per CapiU Mlocation of HUD aAd BOR Open 
Space Funds by Sub-rewns of the Three States (through 
)une 30/1972) * . 

Source: &>roputed by the author froni fecleral data. 
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have flourished: HUD and BOR allocations exceeded 
population share in both ca^. Chicago suburbanr 
areas have especially benefited from heavy expendi- 
tures under one or both programs by thr»B levels of 
gDA^enime'nt agency — local, county, and state. 

Orientation of federal funding to open space of>- 
portunities in suburban and nearby exurban loca- 
tions would seem logical frotn a planning 
stabdpoint. These are the^ areas experiencing the 
most rapid urban growth in terms of* population Jn- 
o^^se and land converted to developed condition. 
Also, acquisition at the urban fringe reaps the advan- 
tage of saving public funds by entering the market 
before urban values have fully affected a site. This is 
an apphcation of the concept of land banking (Si^p 
and Mack, 1968} which was s<ri?ffectively dem- 
onstrated in the case of .New ' York Qty's Central 
park. 

Intra-MetropolUan Impacts 

A closer look at the intra-metropolitan results is 
less saiiguine. The remainderftf this chapter %vill re- 
view the results of the federal open space programs 
from the perspectives of 1) cons^ainlt on regional 
usage; 2) extent of mimicjpal participation; 3) pur- 
pose of allocated funds; and 4) the socio-econpmic 
character of the recipients. 

Theoretically, all ^ilities acquired or improved 
with federal funds most be available to general pub- 
lic use and enjoyment. Thus, it would seem that 
facilities whoever located would serve a wider pub- 
lic than merely, the residents of the host community. 

Many constraints inTeality impede'such regional 
Interdependence. Distance, size and type of &cility. 
admission fees, and lack of directional signs may 
afiect the regional usefulness of a facility. While fed- 
eral regulations piphibit a "residents-only" policy, 
man^ commiiiTtTies impose a dual parking fee 
schedule which discriminates against outsiders. 
Thes^ are Jtistifi^ by local officials on the ground 
that loc^ taxpayers after all paid t£^ nen-federal cost 
of the facility. More subtle constraints also are opera- 
tive. Suburbui communities may refrain from ac- 
quiring accessible Recreational sites which would at- 
tract more regional attention. Picnicking, ftshing. 
and other pastimes may be banned. Natural areas 



may be closed entirely for period^ of time to protect 
the ecology of the site.** 

A different dimension of intra-metropolitan activ- 
ity is the extent of municipal participation in the 
federal open space programs {Table 5). Fewer than 
half of the'muiricipalities in the Boston and Chicago 
metropolitan areas received any federal open spacft 
assistance at all. This does not necessarily mean that 
' open space suitable for acquisition cannot be found 
in non-participating communities. The regional 
open space plans depict very widespread oppor- 
tunities throughout their respective planning areas. 
But as in the case of other SMSA's mentioned above, 
many communities lack the planning Expertise, 
money, or interest ip open space preservation, ^me 
of the gaps may be filled by regional or state projects, 
or by facilities funded fntirely from non-federal ' 
sources. Hie former account for only five peroenl of 
federal grants made in the three SMSA*s. and the 
latter are normally confined to the most wealthy 
communities (which often qualify for federal aid as 
welN^see Figiire 9). Generally speaking, the regional 
open space plans are dead leu^ in those com- 
mimities which have not qualified for any federal 
funding. « 

A different source of inequHy in the intra- 
metropolitan distribution of federal funds is revealed 
by data as to Ihe purpose of grants: acquisition or 
development (Table 6). Most-^a^ts to central cities 
have been for development of existing public sites 
for recreation purposes; neither ifUD nor BOR made 
•any grants for acquisition in Boston or Hartfo^ 
While land values are high in inner city locations, so 
too is potential usership. HUD before 1970 was actu- 
ally prohibited from assisting in the acqu^jlion of 
land with puildings-on it. 

It appears' that central city resideilts have therefore 
been undetcouHted in two ways. First, they have re- 
ceived fevm federal open space dollars per capita 
than suburban residents. Second, these dollars have 
gone for recreational necessities such as basketball 
cqtirts and swimming pools rather than for aesthetic 
luxuries such as beautiful scenery Fuithermore. the 
reduction of the supply of buildable land as a result 
of suburban open land acquisition may affect the 
price and availablility of new housing of medium 
cost more than of high cost. This in ttim limits the 



TABLE 5 LOCAL GOVERNMENT PARTICIPATION IN FEDERAL OPEN SPACE PROGRAMS 
BOSTON, HARTFORD. CHICAGO SMSA's 





Municjpai 
Covemiz^nti 


HUD 
Only 


BOB 
Recipients 
Only 


Recipients 
From 
Both 


Muniapaiities Receiving at 
' Liast One Grant 
• Numbei* Pmxnt 


Boston SMSA 


7a 


20 


9 


• * 9 


38 * 49 


HaitfcHdSMSA 


'27 


10 


S 


6 


•21 .78 


Chicago SMSA 


170* 


31 


13 


12 


56 33 



■ MonidpalitiM ol non than 2.500 popnUtioo (loc^ park distncto an aatumed to be •ynonymou* with munlapality of same oame) 
Soarcr CcaapUad by tba antbor fi«a HUD data thragghjuae 30. 1972 and BOR daU through March 31. 1973 
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abilit^j^c^ qpnjtral city residents to afford new hpmes 

t in the suburbs. * 

Finally. Figure 9 plots total dollar allocations per 

, capita against the QCon9mic status of recipient com- 
munities. For purpHDses of this graph, all 
municipalities of more' than 2,500 population were * 
grouped into quintiles in descending order of afflu- 
ence. A distinct relationship is nbted between per 
capita allocations and "conimunity|biean family in* 





Figure 9 ^ Federal Open Space Grant Allocations versus 
Commuiiity feconomic StatuS (through June 30. 1972) 
' Sour^": Compyt^ b>^ the author from fedetal data 



come.** Sharp decline through the Crst four quintiles 
occurs in each metropolitan area. The poorest quin- 
tile in each case displays a reverse in direction, re- 
flecting recent cit^armeliiig of assistance into riot- 
proite inner city neighborhoods. 

A similar relationship is note4 for the variable 
"community* mean fadlily income" in the Chicago 
SMSA ((ika unavailable for the other regions). This 
curve however lacks the upward twist in the final 
quintile; th<f City of Chicaga is higher on the scale. ' 

The regressive nature of federal open space alloca- 
tions is thus apparetit. The wealthiest communities 
help themselves to the largest share of federal dol- 
lars. The inflexible 50 percent matching share is 
partly to blame; spme communities can raise the 
local share much more readily than others. Most of 
the ccmimunities which did not qualify for any grant 
programs fTable 5) were in the middle to lower 
economic levels. 

This view of the results of the federal open space 
funding programs has been corroborated by other 
studies {U. S. Cofl^troller General. 1972. Burdick.^ 
1975). Some administrative changes have been made 
in the ^location of LWCF monies, {particularly to 
channel more aid to central cities The metamor- 
phosis of the HUD program into special revenue 
sharing in 1974 ijitroduced a new seXkA allocation 
variables, beyond the scVpe of this study. 

^ Conclusion 

The federal open space programs have yielded 
rather uneven results to date and although much' im- 
portant open land has been set aside, benefits from 
the programs have been inequitably distributed. 
Planning criteria for ti^ location, kind, purpose, and 
priority of projects assUted by federal funds are in- 
adequately defined! The allocation process could 
.benefit from the application of the systematic 
methods of geygraphy 



TABLE 6 MAJOChT\OS BY PUJiFDSE OF FEDERAL OPEN SPACl FL>'DS BY STATE AVD SL^AREA 
^ (through jufie 30, 1972) . 



HUD 



^ 


Developmeni 


AcqxxisiUon* 


Total 




4cqiiJSJtjqn * 


« 












46% ' 




V StSe ^ 
>y Boston SMSA 


* 50% 


50% 


100% 


/54% 


100% 


38 


25 


. 63 


13 


16 ^ 


29 


Boston 


22 


0 


22 


4 


0 


4 


Connecticut 


/17 * • 












State 


83 


100 


22 


78 


100 


Hartfprd SMSA 


5 


16 


.21 


•0 


21 


21 


Hartford 


^ 5 


0 


5 


0 


0 


0 


UMnoia 






* 






\ 

100 


SUte 


22 


78 


100 


• 


92 


DiicagoSMSA 




67 


86 


\ 


51 


52 


, Chicago 


. 17 


16 


33 


1 


7 


8 



* IncJudei all HUD granU involvhig acquisition of matt than oo« acre regardleM of tubprognun 
Sourer Computed bom ori|inai grant data. HUD and BOR unpWiahed i^teri^. 
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